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THE CENTRALITY OF 
COMMUNITY PARTICIPATION 
TO THE REALIZATION OF THE 

RIGHT TO WATER
The illustrative case of South Africa

Cristy Clark

While it has been widely recognized that the world is experiencing a water 
crisis, ongoing divisions remain in the quest to ¼nd an enduring resolution. 
The most polarized aspect of this debate relates to the role of market-based 
solutions and, particularly, the role of the private sector in the provision  
of water services. A related issue is the scope and content of the emerging 
human right to water and the question of whether or not it is compatible 
with corporate control over water.

This chapter argues that community participation plays a crucial – and 
insuf¼ciently recognized – role in the realization of the human right to water. 
Community control over local water resources has a long history around 
the world and is the foundation of the modern concept of the ‘water com-
mons.’ While some scholars have suggested that a ‘commons approach’ to 
water justice is a preferable alternative to the campaign for the human right 
to water, this chapter argues they are not only compatible, but mutually 
dependent. The recent South African Mazibuko water rights case (discussed 
below) highlights this issue and demonstrates the risk that the right to water 
will largely be a hollow right for poor communities unless it includes a 
complimentary right of community participation in water management.

The content of the right to water

Over the last decade there have been signi¼cant developments in the recog-
nition of a human right to water (see introductory chapter to this book). 
However, there continues to be a lack of certainty over the status and content 
of the right to water, which has generated a predominately civil society-led 
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movement for an international treaty on the right to water (Friends of  
the Right to Water, 2005; Barlow, 2007). The fact that the World Bank, the 
World Water Council and many large private water corporations have 
of¼cially accepted the existence of the right could be seen as an indication 
of the success of this campaign. However, these organizations have sought 
to reduce the content of the right to water to the question of access (Davidson-
Harden et al, 2007, p30; Dubreuil, 2006; Salman and McInerney-Lankford, 
2004). This approach is favoured because it is compatible with the introduc-
tion of market-based solutions to the water crisis, which proponents argue 
will increase ef¼ciency and, thus, the total amount of water that is available 
(see, for example, Global Water Intelligence, 2010).

The problem with this argument is that free market water policies, including 
full cost recovery and private sector participation (PSP), do not necessarily 
improve ef¼ciency or governance (Gutierrez et al, 2003). The commodi¼cation 
of water, in fact, often only serves to price it out of the reach of the poor 
(Gutierrez et al, 2003; Harvey, 2007; Bond, undated). For this reason the 
narrow de¼nition has been the focus of intense scrutiny and critique, and 
many in the water justice movement have argued it is incompatible with the 
realization of the right to water (Harvey, 2007; Bakker, 2007 and chapter in 
this book; Barlow, 2007; Bond, undated). While much of this debate has, 
understandably, focused on the issues of affordability and ¼nancial sustain-
ability, more attention now needs to be paid to the issue of community 
participation as economic considerations only represent a partial solution to 
the realization of the right to water, particularly for the most vulnerable.

The recent South African Mazibuko water rights case provides a clear 
lesson how all of these issues intersect and highlights the risk that the right 
to water will be largely hollow if its content is reduced to the issue of access 
and it fails to incorporate the importance of community participation. The 
Mazibuko case is highly relevant to the development of any international 
approach to the right to water, as South Africa is one of only a few countries 
to constitutionally guarantee this right. South Africa is also viewed as a 
leader in social rights jurisprudence and the approach of its Constitutional 
Court to these rights has been highly in½uential in the development of in-
ternational jurisprudence.1

The Mazibuko water rights case

The impact of market-based policies on water access for the poor and mar-
ginalized was the focus of a constitutional challenge in South Africa in 
Mazibuko and Others v City of Johannesburg and Others CCT 39/09) [2009] 
ZACC 28. A group of Soweto residents from the suburb of Phiri challenged 
both the introduction of prepaid water meters into their community and the 
adequacy of the government-provided free basic water allocation. This case 
was the Constitutional Court’s ¼rst opportunity to de¼ne the scope of the 
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right to water, which is protected under section 27 of the South African 
Constitution. The applicants argued for an interpretation that provided a 
clear content to the right in terms of minimum quantities and the recognition 
of the need for affordability. They also sought to highlight some of the 
participatory elements of the right, including the need for procedural justice 
and community participation in the development and implementation of 
water policies.

These arguments were well received in the lower courts and provided some 
hope that an expansive interpretation of the right to water would be given 
judicial recognition in South Africa – a country that is widely viewed as  
a leader in social rights jurisprudence and which has come to serve as a 
model for their interpretation elsewhere. However, the Constitutional Court 
delivered a judgment that re½ected a narrow interpretation of the right;  
one that not only accepted the dominance of market-based solutions, but 
also minimized the role of community participation in water management. 
This judgment threatens to make the right to water effectively meaningless 
for poor and marginalized communities in South Africa and, potentially, 
elsewhere.

Prepaid meters were introduced into Phiri under what Johannesburg  
Water called Operation Gcin’amanzi – an isiZulu word meaning ‘conserve 
water.’ One point of claim in the Mazibuko case was the applicants’ conten-
tion the Phiri community had not been given suf¼cient opportunity to par-
ticipate in the development of the policy and were not adequately consulted 
about its implementation.

Section 33 of the South African Constitution protects administrative 
justice,2 and all administrative actions that affect the public must be preceded 
by public participation. This has been given legislative effect through the 
enactment of the Promotion of Administrative Justice Act 2000 (PAJA), which 
states, in section 4(1), any ‘administrative action [that] materially and ad-
versely affects the rights of the public’ must be proceeded by a public inquiry 
or a notice and comment procedure. According to section 4(1) of the PAJA 
it is only permissible to depart from these requirements ‘if it is reasonable 
and justi¼able in the circumstances.’ Section 4(2)(e) of the Municipal Systems 
Act (2000) also requires local Councils to consult the local community about 
the ‘level, quality, range and impact of municipal services’ and the ‘available 
options’ for the delivery of services.

The Constitutional Court dismissed the applicants’ procedural justice based 
arguments. In her majority judgment, Justice O’Regan found the decision 
to impose prepaid meters was an executive rather than an administrative 
action and, thus, did not need to comply with the PAJA.

South African human rights law professor Sandra Liebenberg (2010, post-
script) argues this is an overly broad construction of the executive powers 
of a municipal council and that its ‘effect is to reduce the scope for public 
participation in decisions which affect the enjoyment of constitutionally 

9781849713603_C11.indd   176 8/19/2011   10:07:30 AM

UN
CO

RR
EC

TE
D 

PR
OO

FS



C R I S T Y  C L A R K

177

guaranteed socio-economic rights.’ Liebenberg (2010, postscript) believes the 
decision to install prepaid meters constitutes ‘policy formulation in a narrow 
rather than a broad sense’ and, thus, constitutes an exercise of administrative 
rather than executive powers. This interpretation makes sense when you 
consider that the purpose of both Section 33 and the PAJA is to make gov-
ernment action more transparent and accountable. By classifying decisions 
that clearly impact on the rights of the public as executive rather than ad-
ministrative the Court is effectively drawing a curtain around signi¼cant 
areas of public policy.

The Court also distinguished between the decision to introduce prepaid 
meters and the process of actually implementing that decision. Justice O’Regan 
held that this process of implementation had been procedurally fair, because 
meetings were held and community workers were employed to explain the 
process to the community. This ¼nding contrasts starkly with the ¼ndings 
of Justice Tsoka who, in an earlier judgment for the High Court, described 
the City’s consultative process as a ‘publicity drive’ for a policy decision that 
was already a fait accompli and found the City’s approach towards the com-
munity to be ‘misleading, intimidatory and presumptive’ (Mazibuko and 
Others v City of Johannesburg and Others, Johannesburg High Court case 
no 06/13865 (as yet unreported), judgment of 30 April 2008). The Constitu-
tional Court’s decision to separate the decision-making process from the 
process of implementation allowed it to consider the community’s participa-
tory role without examining their power (or lack thereof) to affect the out-
come of the process. A process in which community members are merely 
kept informed about the details of a decision that was made without their 
input is participatory only in the most passive sense of the word.

In 1969 Sherry Arnstein wrote a seminal article, A ladder of citizen participa-
tion, in which she set out eight levels of participation from nonparticipation, 
through tokenism, to citizen power. Arnstein (1969, p216) introduces this 
ladder by arguing, ‘There is a critical difference between going through  
the empty ritual of participation and having the real power needed to affect 
the outcome of the process.’ The City of Johannesburg’s attempts at proced-
ural justice ¼t squarely on the tokenistic rungs of Arnstein’s ladder. This 
perspective was re½ected in the Justice Tsoka’s judgment because he engaged 
in the kind of analysis of power that the Constitutional Court avoided.

A further participatory claim by the applicants related to the operation 
of the meters themselves. Under section 4(3) of the Water Services Act (1997) 
any disconnection or limitation of a water service must comply with a range 
of procedural safeguards, including the provision of ‘reasonable notice’ and 
an ‘opportunity to make representations’ to ensure that people are not denied 
access to basic water services for inability to pay.

The applicants contended that when a prepaid meter disconnects a water 
service for non-payment there is no notice and no opportunity to make 
representations. Instead they are forced to go without water until they are 
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able to afford new credit or a new month’s free basic water allowance  
becomes available. The uncontested evidence in the case was that most  
applicants’ households were forced to go without water for an average of 
15 days every month.

Despite this evidence the Constitutional Court found the safeguards in 
the Water Services Act could not have been intended to apply in these cir-
cumstances because it would be administratively impossible for a system 
with prepaid meters to comply with such requirements. This ¼nding would 
seem to reinforce the applicants’ contention that prepaid meters constitute 
an unlawful device, precisely because they are practically incompatible with 
the legislative guarantees of procedural fairness contained in the Water  
Services Act. However, the Court found instead that a water service is merely 
suspended rather than disconnected by the operation of the meters and that 
consumers are not denied basic water services because their free water allo-
cation will still be available the following month.

The Court’s ¼nding that there is a tangible difference between the dis-
connection and the suspension of water services disregards the very real 
bene¼ts afforded by the procedural safeguards. Not only do these safeguards 
give households a chance to prevent their water being disconnected, they 
also open a channel of communication that ensures that the government and 
water providers are not insulated from the knowledge that tariffs have been 
set at an unaffordable rate for many households. It is these bene¼ts that 
make the opportunity to make representations enshrined in the Act an  
important expression of the right of participation.

This characterization of the operation of prepaid meters also disregards 
the impacts to health and dignity of having to endure the regular denial of 
water services due to lack of credit. Such a characterization is particularly 
surprising given this same issue was considered in the UK in R v Director 
General of Water Services (1998). The facts were strikingly similar, but  
in that case Justice Harrison found it was commonsense that prepaid meters 
disconnected ‘or otherwise cut off the supply of water to the premises.’  
As a result, Justice Harrison found the use of prepaid meters to be illegal; 
agreeing with the concerns of the local authorities regarding the impact of 
automatic disconnection on vulnerable people on low incomes and on the 
½ow on effect on public health. It is a harsh irony that the opposite conclu-
sion could be reached eleven years later in South Africa – a country that is 
widely viewed as a leader in social rights jurisprudence.

At the conclusion of the Mazibuko case, the applicants argued that if their 
application were denied it would make cases such as theirs pointless and 
render the guarantee of social rights under the constitution hollow. Indeed 
similar concerns about the value of human rights to the struggle for water 
justice have been growing over the last few years (see Bakker, 2007 and 
chapter in this book; Bond’s chapter in this book). This concern re½ects a 
building frustration with the successful framing of PSP as compatible with 
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the right to water and increasing cynicism over the co-option of human rights 
language by multinational water corporations.

In a recent article, Karen Bakker argued that instead of campaigning for 
a right to water, which Bakker describes as ‘individualistic, anthropocentric, 
state-centric, and compatible with private sector provision of water supply,’ 
the water justice movement should focus instead on reclaiming the global 
water commons (Bakker, 2007, p447). In the wake of the Mazibuko judg-
ment, others, like Patrick Bond (see chapter in this book), have also began 
to ask whether Bakker is right to question the limitations of ‘rights-talk’ and 
to focus instead on reclaiming the commons.

In response to the applicants’ concerns Justice O’Regan suggested this 
case should actually be seen as a victory for community participation in the 
dialogue over social rights in South Africa. She highlighted that the process 
of litigation itself led the City to reconsider some elements of its water services 
policies and to increase the amount of free water available to households on 
the indigent register.

Justice O’Regan is correct to point out that social rights litigation is a key 
expression of participatory rights for marginalized sections of the community. 
The capacity to litigate is a fundamental element of the participatory com-
ponent of social rights and is central to their ultimate realization. Without 
the right to litigate it is very dif¼cult to hold governments and non-state 
actors to account for violations. However, courts are not ideal venues for 
the poor and marginalized. As critical legal studies scholars have been point-
ing out for some time, litigation is expensive and time consuming, and rarely 
generates radical judgments on behalf of poor claimants (Langford, 2008; 
Pieterse, 2007; Bakan, 1997). Litigation may, therefore, be the wrong strat-
egy to adopt, particularly if it involves diverting resources from activities 
viewed as more effective – such as public protests and political lobbying 
(Pieterse, 2007). There is also the risk of reinforcing the legitimacy of unjust 
laws due to the tendency of courts to uphold the status quo (Bakan, 1997). 
In this respect, scholars are right to be wary of the transformative potential 
of social rights litigation.

Bakker, for example, argues that a human right to water is compatible 
with the commodi¼cation of water (Bakker, 2007, p438; and chapter in this 
book). She is thus dismissive of ‘rights talk,’ arguing that it ‘resuscitates a 
public/private binary that recognizes only two unequally satisfactory options – 
state or market control: twinned corporatist models from which communities 
are equally excluded’ (Bakker, 2007, p440; see also Shiva, 2002). In place  
of this commodity-compatible ‘rights talk’ Bakker argues for a ‘commons 
view of water,’ which ‘asserts its unique qualities: water is a ½ow resource 
essential for life and ecosystem health: non-substitutable and tightly bound 
to communities and ecosystems through the hydrological cycle (Bakker, 2007, 
p441). These qualities mean, ‘collective management of water by commu-
nities is not only preferable but also necessary’ (Bakker, 2007, p441).
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The commons view of water

Water has been collectively managed by many human societies throughout 
history (Boelens and Vos, 2006; Owley, 2004; Shiva, 2002, p24). Under  
Roman law, aqua pro½uens (½owing water) was classi¼ed as res communes, 
belonging to everyone in a way that emphasized equity and society wide 
ownership (UNDP, 2006). This commons view of water resources continues 
to be re½ected in many systems of indigenous and customary water rights 
and in the community-participation that is fostered within the resulting 
water governance processes (Boelens and Vos, 2006; Owley, 2004; Shiva, 
2002, p24).

This reality undermines one of the central arguments in Garrett Hardin’s 
in½uential 1968 paper on The tragedy of the commons. Hardin (1968) argued 
that whenever a valuable resource is treated as part of the commons and 
not subject to private property rights, that resource would be quickly depleted, 
as there will be nothing to deter individuals from externalizing the negative 
consequences of overuse. While Hardin was right to point to the dangers of 
overuse and depletion, his conclusion that enclosure was the only viable 
solution fails to take into account the historical success of community man-
agement. The reality is that many local commons have historically been 
subject to ‘well-de¼ned rules of access and use’ (UNDP, 2006, pp16–17). In 
relation to water, UNDP (2006, p185) points out, ‘customary law often 
involves strict controls on water use, with water rights structured to balance 
claims based on inheritance, social need and sustainability. Institutional 
cooperation is common.’

Not only is cooperation at the community level common, it can also out-
perform alternative models, such as central government management or 
market control, in terms of both ef¼ciency and equity (Osmani, 2008, p14). 
One large-scale study into irrigation systems suggests that participatory com-
munity management is the ‘superior institutional framework’ in terms of 
ensuring both ef¼cient and equitable water allocations (Ostrom and Gardner, 
1993, p104; Ostrom et al, 1994). Similar ¼ndings have been made in relation 
to rural water supply projects and forest management, with community 
involvement increasing local ownership, willingness to contribute and concern 
for preservation (World Bank, 1994; Osmani, 2008, pp15–18).

The concept of the commons has also come to play a signi¼cant role  
in the global justice movement, representing an alternative to the market-
centric model imposed by neoliberalism. However, while the commons may 
well be an alternative to neoliberalism and, as such, incompatible with the 
full scale privatization of natural resources like water, this does not mean 
that it is an alternative to human rights. Valid though they may be, critiques 
of human rights litigation must also take into account its strategic uses, 
including drawing attention to a campaign, starting a national dialogue on 
an issue and providing a vehicle for victims to speak out (see, for example, 
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Scheingold, 2004; Langford, 2008). It is worth noting, despite the unfavour-
able result, the applicants in the Mazibuko case and the social movement 
that sponsored their action do not regret their decision to litigate (Dugard, 
2010). Instead they have pointed out that the litigation was not initiated  
in isolation, but was grounded in a much broader campaign against the  
application of neoliberal policies to the delivery of basic social services in 
South Africa (Dugard, 2010). The decision to litigate was made when their 
attempts at direct action through public protest and civil disobedience had 
been effectively crushed by the government through the use of private secur-
ity forces and widespread arrests (Dugard, 2010; Groenewald, 2006).

Malcolm Langford points out, any ‘critique of litigation as a vehicle  
for social change is only sustainable if there are viable alternatives or if 
litigation makes the situation worse in the absence of alternatives’ (Langford, 
2008, p42). This can be the case where litigation takes the place of, or is 
incompatible with, other strategies like mass community mobilization. How-
ever, litigation is often used as a last resort and in these situations such 
criticism is unsustainable.

It is, therefore, necessary to take a more nuanced approached to the value 
of litigation. As a mechanism for mobilization and progressive change it has 
its value. However, it is also necessary to acknowledge its limitations. One such 
limitation is the fact that litigation is only necessary when rights-protecting 
mechanisms have failed earlier down the line. Generally speaking, people 
will only litigate when there has already been a violation of their rights. This 
being the case any comprehensive protection of the right to water must also 
include mechanisms for protecting and realizing the right before policies are 
made and implemented and this is where community participation is crucial.

By incorporating a participatory component, the right to water can respond 
to many of the concerns of those who seek to advocate for the global water 
commons. Calling the right to water ‘individualistic, anthropocentric and 
state-centric’ re½ects a mischaracterization of the nature of social rights and 
contrasting it with the commons risks limiting the scope of this emerging 
right. Such an argument is based on a false dichotomy between the commons 
and a human right to water. Not only is it possible for the content of the 
right to water to incorporate much of the logic of the commons, this is in 
fact necessary for its full realization.

Participation

Rather than abandoning the campaign for a human right to water, the  
water justice movement should take advantage of the fact that the content 
of the right is still in the process of being negotiated and de¼ned. There is 
scope to push for a de¼nition that includes a clear participatory component 
and this would allow poor and marginalized communities the political space 
to demand inclusive and equitable water policies and services.
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In General Comment No.15, the CESCR made it clear that the right  
to water contains a participatory component, particularly in relation to  
the regulation of water service providers (para 24) and the development of 
national water strategies (para 48). This fundamental requirement for pub-
lic participation was also emphasized by the World Health Organization in 
their 2003 report on the right to water (WHO, 2003).

If the debate over the content of the right to water were to focus on par-
ticipation, it would also help to reduce the current excessive focus on PSP. 
Concentrating so much attention on the relatively small number of private 
water providers risks missing the central issue: the structural barriers that 
prevent the poor and marginalized from accessing quality service from both 
public and private providers alike and their lack of power or ‘entitlement’ 
to demand better water policies (UNDP, 2006). This lack of power is equally 
relevant to publicly-managed systems, and community participation is the 
most promising mechanism for addressing this issue.

Of course, there are limitations and risks associated with participation. 
One of the main problems with participatory processes is that they are often 
based on fairly uncritical understandings of communities (Cooke and Kothari, 
2001b, p6; Cleaver, 2001, pp44–46). Approaching communities as though 
they are homogenous units can serve to conceal power relations and the 
diversity of interests that exist within communities (Cooke and Kothari, 
2001b, p6; Cleaver, 2001). One of the big risks of such a naïve approach is 
that the most powerful groups within communities will dominate participa-
tory processes and that these groups will be able to secure most of the bene¼ts 
of the project for themselves (Gaventa, 2002, p5; Platteau, 2008, pp133–145). 
This is often described as the ‘risk of elite capture’ (Osmani, 2008, pp6–7; 
Cornwall and Gaventa, 2001, p16).

The second key criticism of participation is that it is often used as a 
mechanism for imposing pre-determined programs from above (Cooke and 
Kothari, 2001b, p5; Cornwall and Gaventa, 2001, p11). In these instances 
little devolution of power takes place despite the lip service paid to empow-
ering marginalized communities. Even when participatory processes are not 
being deliberately used to co-opt communities, when they are applied in a for-
mulaic way – or one that is focused more on ef¼ciency than empowerment – 
they risk usurping more valuable locally-relevant processes or, at best, simply 
becoming meaningless (Cleaver, 2001; Aycrigg, 1998, p19).

Finally, participation is time and resource intensive, which can make  
is dif¼cult to justify implementing (Aycrigg, 1998; Platteau, 2008, p128) and 
can create a barrier for women and poor households, who do not have 
suf¼cient time or resources to participate in projects or consultations (UNDP, 
2006, pp10, 102, 194–195; Gaventa, 2002, p5).

Ultimately, however, these critiques and challenges do not negate the 
potential bene¼ts of participation. Instead, they demonstrate that it is  
essential to ensure that participatory processes are properly grounded in a 
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critical understanding of existing power dynamics; a commitment to empower-
ment; and embedded in a broader process of improving governance (Guthrie, 
2008, pp190–191). Increased social capital should increase the awareness of 
rights amongst disadvantaged groups and develop their capacity to claim 
them. Once this happens participation, empowerment and social capital can 
serve to reinforce each other (Osmani, 2008, p8). However, this positive 
cycle depends on the adoption of participatory techniques that go beyond 
information sharing and consultation. To be empowering, it is necessary  
for participation to actually shift power to the community (Cornwall and 
Gaventa, 2001).

This fully empowered community participation in relation to natural  
resources could also be described as ‘commoning.’ American historian Peter 
Linebaugh (2008, p297) argues that the commons can perhaps best be  
described as a verb or activity and that ‘it expresses relationships in society 
that are inseparable from relations to nature.’ It was through this process 
of ‘commoning’ that many historical rights were obtained. As economist 
Massimo De Angelis (2010, p2) argues, ‘[t]he important thing here is to stress 
that these rights were not ‘granted’ by the sovereign, but that already-existing 
common customs were rather acknowledged as de facto rights.’

This ‘commoning’ or community participation can also provide a more 
accessible and responsive means of protecting and claiming rights than trad-
itional legal remedies (Gaventa, 2002, p8). In recognition of these facts,  
both development and human rights theory increasingly view participation 
as a necessary ‘prerequisite for making other rights claims,’ and, as such, as 
a fundamental human right in and of itself (Gaventa, 2002, p3). This fram-
ing of participation as a right in and of itself is also gaining increasingly 
recognition within both human rights law and development practice, through 
the growing acceptance of the rights-based approach to development and of 
the central role that participation plays in strengthening good governance.

In keeping with this historical link to natural resource management, the 
strongest recognition of participatory rights exists within environmental 
management and water governance (International Law Association, 2004, 
art 18; Razzaque, 2009). Although this recognition has historically been fairly 
weak (mostly consisting of non-binding statements like Agenda 21, the Rio 
Declaration and the Dublin Statement on Water and Sustainable Develop-
ment) in 1998 a right of public participation in environmental management 
was given far broader recognition through the United Nations Economic 
Commission for Europe Convention on Access to Information, Public Par-
ticipation in Decision-making and Access to Justice in Environmental Matters 
1998 (the ‘Aarhus Convention’).

The Aarhus Convention has been described as signalling ‘a shift from reactive 
participation to active participation at the local level and a collective manage-
ment of shared water resources’ (Razzaque, 2009). It has been in½uential in 
shaping the meaning of public participation within environmental management 
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and this shift in practice is starting to be re½ected in numerous European 
Union Directives and in national legislation (Razzaque, 2009). This right  
of public participation has also been af¼rmed in relation to water govern-
ance through both General Comment No.15 and the Berlin Rules on Water 
Resources.

In the Berlin Rules, the International Law Association (ILA) argues a 
right of public participation in the management of water resources exists  
in customary international law. Article 4 declares a state duty to take steps 
to ensure public participation in the management of waters, while Article 18 
emphasizes that people should be ‘able to participate, directly or indirectly, 
in processes by which those decisions are made and have a reasonable  
opportunity to express their views on plans, programmes, projects, or activ-
ities relating to waters’ (ILA, 2004). Article 18 also emphasizes the right  
of people to access information in order to participate in water governance, 
while Article 70 emphasizes the right to have effective administrative and 
judicial remedies (ILA, 2004).

The development of the Berlin Rules was signi¼cantly in½uenced by  
General Comment No.15, Agenda 21 and the Aarhus Convention 1998. In 
the commentary to Article 18, the ILA (2004) notes:

In contemporary society, legitimacy largely depends on the consent 
of the governed, and hence on the sense that the governed have  
a voice through direct participation, representation, deliberation,  
or other methods. [.  .  .] Given the central importance of water in 
people’s lives, the now generally recognized right of people to par-
ticipate in decisions effecting their lives must apply to decisions 
concerning waters.

The ILA (2004) also notes that support for this proposition is provided in 
so many international instruments, ‘that there can be little doubt that a right 
of public participation has now become a general rule of international law 
regarding environmental management even beyond the speci¼c provisions 
of these agreements.’

It should be noted that the ILA did not accept the Berlin Rules unani-
mously. Four members of the ILA Water Resources Committee wrote a 
dissenting opinion in which they questioned whether these rules truly em-
bodied current customary international law, or whether they were more 
appropriately described as expressions of emerging customary international 
law (Bogdanovic et al, 2004). This is a valid criticism. However, in relation 
to the content of the emerging international human right to water it is 
suf¼cient that these principles represent, at minimum, ‘emerging customary 
international law.’ Even that minimum status provides a strong foundation 
for the argument that a right of participation should be considered essential 
to the emerging content of the right to water.
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Incorporating a participatory component into the right to water is an 
important mechanism for protecting the rights of the poor and vulnerable 
from the regressive impacts of market-based water policies. Even if the total 
amount of available water is increased by the introduction of these policies, 
without a right to water that is broad enough to include a participatory 
component, marginalized communities are unlikely to have the necessary 
power to challenge the structural barriers that prevent them from accessing 
suf¼cient water.

Renowned economist Amartya Sen expounded this distinction between 
the availability of a commodity and people’s capacity to actually access it 
in his seminal study on poverty and famines (Sen, 1981). In this study Sen 
developed the concept of entitlement to explain the apparent paradox of 
famine or hunger in countries with food surpluses (Sen, 1981). According to 
Sen, ‘[p]eople suffer from hunger when they cannot establish their entitlement 
over an adequate amount of food’ (Sen, 1999, p162). Sen’s observation was 
that people tend to starve not for want of food, but for want of entitlement – 
that famine and starvation are related more to political and social arrange-
ments than to the actual availability of food (Sen, 1999, p163).

This is why ‘[f ]amines can occur even without any decline in food produc-
tion or availability’ (Sen, 1999, p163) and why genuinely protecting people 
from hunger has more to do with empowerment and human rights than it 
does with importing cheap food (Ziegler, 2004, p13). This recognition of the 
structural barriers that deny access to food for the vulnerable has led to a 
growing movement for the recognition that the genuine realization of the 
right to food can only be achieved if people have the ‘right to de¼ne their 
own policies and strategies for the sustainable production, distribution and 
consumption of food  .  .  .’ (WFFS, 2001). This has been described as a demand 
for food sovereignty and has been championed by the world’s largest social 
movement, Via Campesina (Ziegler, 2004, pp10–14; Via Campensina, 2001; 
Shiva, 2000, pp106–110).

The concept of food sovereignty challenges the more traditional approach 
to food security. Under a traditional food security approach the right to 
food has been interpreted to mean that people must have access to food 
(FAO, 2003).3 While this is a laudable goal, this conception of food security 
has also been used to justify increased free trade and the accompanying 
increases in corporate control over global food production, through the as-
sertion that these processes encourage economic growth and enhance the 
availability of cheap food (FAO, 2003, chp1). This approach ignores the fact 
that although trade liberalization may increase the availability of food, it often 
has a negative effect on equality, on people’s control over food production 
and on export commodity markets, thus creating signi¼cant structural barriers 
to their capacity to actually afford suf¼cient food (Ziegler, 2004, p14).

The same kinds of structural barriers exist in relation to water and  
give rise to the same need for people to have the right to de¼ne ‘their own 

9781849713603_C11.indd   185 8/19/2011   10:07:31 AM

UN
CO

RR
EC

TE
D 

PR
OO

FS



T H E  C E N T R A L I T Y  O F  C O M M U N I T Y  P A R T I C I P A T I O N

186

policies and strategies for the sustainable management, distribution and con-
sumption of water.’ As UNDP (2006, p80) observes:

The entitlements approach offers useful insights on water insecurity 
because it draws attention to the market structures, institutional 
rules and patterns of service provision that exclude the poor. It also 
highlights the underlying market structures that result in poor people 
paying far more for their water than the wealthy.

In a sense, arguing for the addition of a participatory component to the right 
to water is an argument for taking a water sovereignty approach to water 
security. While water security can be interpreted to mean the poor should 
have the right to access water (if they can afford to pay for it), taking a 
water sovereignty approach means that communities must also have the right 
to participate in the management of water resources. Under a water sovereignty 
approach, the right to water can be about so much more than the protection 
of consumer rights. This more expansive understanding of the right to water 
can and should incorporate much of the logic of the commons.

The potential outcome for the water justice movement of taking a water 
sovereignty approach to the human right to water has been highlighted by 
the recent referendums in Uruguay, Ecuador and Bolivia in which citizens 
voted for constitutional recognitions of a right to water that speci¼cally 
guarantee community control over water services (COHRE, 2008).4 As one 
Ecuadorean activist put it, ‘At the moment we’re still clients, water consum-
ers; we pay our fee for water and we’ll see you next month. Now we want 
to be yakukamas [keepers of water]’ (Martines, 2009, p28). Empowering 
communities to be ‘keepers of water’ is likely to prove the most effective 
means of ensuring that water in the 21st Century is managed in a manner 
that is both sustainable and just.

Notes
1 For example, the incorporation of the concept of reasonableness into the text of 

Article 8(4) of the Optional Protocol to the ICESCR is a direct reference to the 
more limited form of judicial review adopted by the South African Constitutional 
Court in their seminal socioeconomic rights case, South Africa v. Grootboom. This 
‘reasonableness review’ was favoured by members of the Working Group and thus 
incorporated into the text of the Optional Protocol (see Porter, 2009, pp49–51, 
for a further discussion of this in½uence).

2 Constitution of the Republic of South Africa, Section 33.
3 See Food and Agriculture Organization of the United Nations (FAO) (2003) Trade 

reforms and food security – conceptualizing the linkages, at 24–31 for a full discus-
sion of the wide variety of de¼nitions that have been applied to ‘food security’ 
since the term was ¼rst used in the mid-1970s.

4 See Constitucion de la Republica – Constitucion 1967 con las modi¼caciones plebi-
scitaras el 26 de novembre del 1989, el 26 novembre del 1994, el 8 de diciembre del 
1996 y el 31 de octubre del 2004.
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