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A B S T R A C T

Since the human right to water began to receive institutional recognition and interpret-
ation at both international and domestic levels, concerns have been raised that the
water justice movement has allowed its demands to be deradicalized by focusing on
‘rights talk’. This critique has focused particularly on explicit statements of compatibil-
ity between rights and commodification (through neoliberal models of water govern-
ance)—joining an ongoing critical legal studies debate over whether rights discourse
ought to be avoided by social movements in favour of alternative approaches to secur-
ing social change. This article applies the insights of legal pluralism (that law is not
monolithic and legal norms are continually re-constructed by a multiplicity of actors)
to four case studies (South Africa, the United States of America, Ecuador and Bolivia)
where social movements have relied on rights-based litigation and ‘rights talk’ to fur-
ther their pursuit of water justice. An analysis of these case studies highlights that, des-
pite the risk of deradicalization, rights-based activism can yield practical benefits and
counter-hegemonic possibilities, including the articulation of more radical conceptions
of the right to water; but the case studies also highlight the ongoing structural barriers
to establishing community control over water governance in order to (re)claim the
water commons.
K E Y W O R D S : right to water, commodification of water, water governance, water just-
ice movement, human rights litigation, critical legal studies

1 . I N T R O D U C T I O N : T H E W A T E R C R I S I S
At least 663 million people lack access to safe water.1 While this statistic is signifi-
cant, it fails to adequately communicate the shocking reality it represents. As the
United Nations Development Programme (UNDP) has explained: ‘“Not having ac-
cess” to water and sanitation is a polite euphemism for a form of deprivation that
threatens life, destroys opportunity and undermines human dignity.’2

* Lecturer, School of Law and Justice, Southern Cross University (cristy.clark@scu.edu.au).
1 UNICEF and WHO, 25 Years Progress on Sanitation and Drinking Water: 2015 Update and MDG

Assessment (2015) at 4.
2 UNDP, Human Development Report - Beyond Scarcity: Power, Poverty and the Global Water Crisis (2006) at 5.
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The central reason for this crisis of access to water is the systematic exclusion of
the poor from affordable water services.3 One response to this systematic exclusion
has been the emergence of a global water justice movement, which demands that
water services be accessible, affordable and subject to ongoing community control.4

From the perspective of this movement, the 2010 recognition of the human right to
water by the United Nations General Assembly (UNGA)5 and the Human Rights
Council6 appeared to represent a critical victory for civil society activism around ac-
cess to water. However, the institutional recognition of the right to water has also
facilitated the deradicalization of civil society demands by enabling states to explicitly
incorporate statements of compatibility between this newly recognized human right
and neoliberal models of water governance.7

This risk of deradicalization and institutional capture has been at the heart of on-
going debates around the value of using rights discourse to resolve the crisis of water
access.8 One response from scholars has been to urge activists to eschew ‘rights talk’
in favour of more radical strategies for reclaiming the water commons.9 This article
will explore whether the insights of legal pluralism can justify a more nuanced re-
sponse through the adoption of pragmatic approaches to rights discourse, while still
remaining critical of its current limitations and campaigning for more radical concep-
tions of the right to water.

Section 2 will introduce the history, contours and central aims of the global water
justice movement, and provide context to the political reality it has been responding
to—the hegemonic ‘good governance’ agenda of the World Bank and other develop-
ment agencies, and the underlying ideology of neoliberalism. Section 3 will draw on
the insights of critical legal studies (CLS) to examine the claims that the institutional
recognition and interpretation of the right to water through the United Nations
(UN) and, for example, the Constitutional Court of South Africa (CCSA) has re-
sulted in a deradicalization of the right—establishing what Baer and Gerlack call ‘a
hegemonic discourse that is state-centric and market-friendly’.10

3 See ibid. at 80.
4 See, for example, Shiva, Water Wars (2002); Barlow, Blue Covenant: The Global Water Crisis and the Fight

for the Right to Water (2007).
5 GA Res 64/292, The Human Right to Water and Sanitation, 28 July 2010, A/RES/64/292.
6 HRC Res 15/9, Human Rights and Access to Safe Drinking Water and Sanitation, 30 September 2010,

A/HRC/RES/15/9.
7 Ibid. at para 9.
8 See, for example, Mirosa and Harris, ‘Human Right to Water: Contemporary Challenges and Contours

of a Global Debate’ (2012) 44 Antipode 932; Parmar ‘Revisiting the Human Right to Water’ (2008) 28
Australian Feminist Law Journal 77; Dugard, ‘Can Human Rights Transcend the Commercialization of
Water in South Africa? Soweto’s Legal Fight for an Equitable Water Policy’ (2010) 42 Review of Radical
Political Economics 175.

9 See, for example, Bakker, ‘The ‘Commons’ versus the ‘Commodity’: Alter-globalization, Anti-privatization
and the Human Right to Water in the Global South’ (2007) 39 Antipode 430; Bond, ‘The Right to the
City and the Eco-Social Commoning of Water: Discursive and Political Lessons from South Africa’ in
Sultana and Loftus (eds), The Right to Water: Politics, Governance and Social Struggles (2012) 190;
Roithmayr, ‘Lessons from Mazibuko: Persistent Inequality and the Commons’ (2010) 3 Constitutional
Court Review 317.

10 Baer and Gerlak, ‘Implementing the Human Right to Water and Sanitation: A Study of Global and Local
Discourses’ (2015) 36 Third World Quarterly 1527 at 1527.
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After arguing that the right to water has been subject to institutional capture and
deradicalization in both of these contexts, this article will address the central question
of how social movements should respond. Section 4 will consider four case studies
(Johannesburg in South Africa, Detroit in the United States, Cochabamba in Bolivia
and Ecuador) to assess the constraints and enabling factors that apply to social
movements when they engage with the right to water—either through strategic liti-
gation or by embedding counter-hegemonic conceptions of the right into their con-
stitutions. The article will conclude by drawing together lessons from these case
studies to gain new insights into the risks and opportunities for local water justice
movements engaging with the right to water in pursuit of both practical and radical
agendas.

A. Cases, Methods and Limitations
The case studies in this article have been selected to explore the complexity of the
water justice movement’s engagement with rights discourse and rights-based litiga-
tion, and to help shed light on the risks and opportunities associated with this en-
gagement. The first study focuses on South Africa, which was the first country in the
world to entrench the right to water in its Constitution.11 The study focuses on the
CCSA’s judgment in Mazibuko and Others v City of Johannesburg12 because it trig-
gered both critique for its narrow interpretation of the right to water13 and calls for
water justice activists to eschew rights-based litigation and discourse in favour of
other strategies for achieving water justice.14

In contrast to South Africa, the United States has a history of scepticism towards
socio-economic rights,15 but water justice activists in Detroit have relied on the right
to water in their ongoing campaign against mass disconnections and excessive cost
recovery policies.16 Analysis of this case demonstrates that while these activists did
not succeed in court, they have been able to secure tangible material gains through
rights-based campaigning.17

The final two case studies focus on Latin America, because it is both the birth-
place of the water justice movement and at the forefront of building creative alterna-
tives to neoliberal water governance policies. The article will start by considering
Cochabamba’s ‘water wars’ of 2000,18 and the Bolivian case study will then trace the
line from the commencement of the water justice movement to the adoption of a
radical conception of the right to water in Bolivia’s 2009 Constitution.19 A similarly

11 Section 27 Constitution of the Republic of South Africa 1996.
12 (2009) 28 ZACC.
13 See, for example, Liebenberg, Socio-Economic Rights: Adjudication under a Transformative Constitution

(2010) at 475–80; Wilson and Dugard, ‘Constitutional Jurisprudence: The First and Second Waves’ in
Langford et al. (eds), Symbols or Substance: The Role and Impact of Socio-Economic Rights Strategies in
South Africa (2014) 35 at 54–8.

14 See, for example, Roithmayr, supra n 9.
15 For example, the US has not ratified the International Covenant on Economic, Social and Cultural Rights

1966, 993 UNTS 3.
16 See below at section 4.B and 4.D.
17 See below at section 4.B and 4.D.
18 See below at section 2.A.
19 See below at section 4.C.
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radical conception of the right was entrenched into Ecuador’s 2008 Constitution.20

An analysis of both countries’ experiences highlights both the counter-hegemonic
possibilities of rights discourse and the ongoing structural barriers to achieving the
most radical goal of the water justice movement—complete ‘transformations of pub-
lic water systems’.21

The case studies draw on a variety of data sources. The Johannesburg case study
draws on interviews with water justice activists, government officials and non-
governmental organisations (NGOs) conducted in 2006 when the Mazibuko case
was being prepared, along with court judgments, legislation, policy documents and
secondary reports. The case studies from Detroit, Cochabamba and Ecuador draw
on court and International Centre for Settlement of Investment Disputes (ICSID)
judgments, official World Bank documents, legislation, UN reports, newspaper ac-
counts and secondary reports.

The analysis undertaken in this article could usefully be extended to a broader
range of case studies in order to develop a more detailed picture of the risks and
opportunities of engaging with rights discourse and litigation, particularly by includ-
ing campaigns in Europe and Asia,22 and by expanding the analysis to case studies
where activists have pursued water justice through advocacy strategies that eschew
human rights. However, the inclusion of further case studies was beyond the scope
of this article.

2 . T H E G L O B A L W A T E R J U S T I C E M O V E M E N T
The roots of today’s global water justice movement lie in the City of Cochabamba,
Bolivia. In 1990, the city’s water supply system was in critical need of repair and ex-
pansion.23 When the Bolivian Government approached the World Bank for a loan to
upgrade the city’s water system, the Bank made privatization a condition.24 The re-
sulting tender received only one bid, which was so unfavourable that even the Bank
recommended against accepting it.25 However, in 1999 the Government decided to
go ahead and granted the bidder, Aguas del Tunari (a subsidiary of Bechtel), a 40-
year concession to provide the city with water.26

20 See below at section 4.C.
21 Terhorst, ‘The Role of Social Movements in Developing Public Alternatives in Urban Water Services’

(PhD Thesis, Loughborough University, 2009) at 5.
22 See, for example, Hearne, ‘Irish Water War’ (2015) 7 Interface: A Journal for and about Social Movements

309; Esguerra, ‘The Corporate Muddle of Manila’s Water Concessions’ in New Rules, New Roles: Does
PSP Benefit the Poor? (WaterAID and Tearfund, 2003); Bakker, ‘Trickle Down? Private Sector
Participation and the Pro-Poor Water Supply Debate in Jakarta, Indonesia’ (2007) 38 Geoforum 855.

23 World Bank, ‘Bolivia: Major Cities Water and Sewerage Rehabilitation Project’, Report No 18009,
Implementation Completion Report, 12 June 1998.

24 World Bank, Bolivia - Major Cities Water Supply and Sewerage Rehabilitation Project: Credit 2187 - Credit
Agreement – Conformed (Legal ISC Files, 1990) as amended by Legal Department of World Bank,
Conformed Copy - C2187 - Major Cities Water Supply and Sewerage Rehabilitation Project - Amendment 3,
24 May 1996.

25 See, for example, Neal, Letter to the Democracy Centre (2000) cited in Shultz, Water Revolt: The World
Bank Letters (2000), available at: www.democracyctr.org/bolivia/investigations/bolivia-investigations-the-
water-revolt/bechtel-vs-bolivia-role-of-the-world-bank/water-revolt-the-world-bank-letters/ [last accessed
2 March 2017].

26 Aguas del Tunari, S.A. v Republic of Bolivia ICSID Case No ARB/02/3, 21 October 2005, at para 52.
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To ensure the company would collect the 16 per cent annual return on investment
guaranteed by the contract, water rates were tripled and the Government passed a
law to facilitate the legality and profitability of the concession.27 Before long, many
people were unable to afford sufficient water to meet their basic needs as bills rose
to around $20 per month—one-fifth of the minimum wage.28

In response, the Coordinadora de Defensa del Agua y de la Vida (Coalition for the
Defence of Water and Life) brought together a range of social movements to chal-
lenge the privatization project, organizing massive public protests and blockades.29

As protests escalated,30 the Government imposed martial law and authorized police
to fire at protesters. The death of an unarmed teenager31 brought an end to the con-
flict and Aguas del Tunari was forced to withdraw from Cochabamba.32 After what
became known as the ‘Bolivian Water Wars’, the people of Cochabamba asserted
their right to control their water services.33

As news of the success of Cochabamba’s water war spread around the globe, other
communities facing similar issues34 were inspired by the protests. Due to the increas-
ingly networked nature of social movements, this inspiration soon turned into action.
And an international water justice movement was born.

A. Good Water Governance
The pressure applied to the Bolivian Government to privatize Cochabamba’s water
system was part of a wider agenda within development practice in the late 1990s to
reform water governance throughout the global south. The International Financial
Institutions (IFIs, that is, the World Bank, the International Monetary Fund and
other regional development banks) and the World Water Council argued that the
water crisis was caused by a failure of governments to adequately recognize the eco-
nomic value of water and that this had led to inefficient water management.35 Citing
the problems of water wastage by industry, agriculture and urban consumers
(encouraged by ill-conceived government subsidies),36 these organizations sought to

27 Ibid. at paras 57 and 66; Article 19 Law No 2029: Potable Water and Sanitary Law (Ley de Servicios de
Agua Potable y Alcantarillado Sanitario), 29 October 1999.

28 Shiva, supra n 4 at 102.
29 Terhorst, Olivera and Dwinell, ‘Social Movements, Left Governments, and the Limits of Water Sector

Reform in Latin America’s Left Turn’ (2013) 40 Latin American Perspectives 55 at 64.
30 Aguas del Tunari, S.A. v Republic of Bolivia, supra n 26 at para 73.
31 Olivera and Lewis, Cochabambal: Water War in Bolivia (2004) at 43.
32 Aguas del Tunari, S.A. v Republic of Bolivia, supra n 26 at para 73.
33 G�omez and Terhorst, ‘Cochabamba, Bolivia: Public-Collective Partnership after the Water War’ in

Balany�a et al. (eds), Reclaiming Public Water: Achievements, Struggles and Visions from Around the World
(Transnational Institute and Corporate Europe Observatory, 2007).

34 See, for example, Marin, Public-Private Partnerships for Urban Water Utilities: A Review of Experiences in
Developing Countries (The World Bank, 2009) at 17–37.

35 Cosgrove and Rijsberman, World Water Vision (World Water Council, 2000); Winpenny, Financing
Water for All: Report of the World Panel on Financing Water Infrastructure (World Water Council, 2003);
World Bank, Meeting the Challenge of Water (2003).

36 Winpenny, supra n 35 at 6–7; McIntosh, ‘Hiking Tariffs to Help the Poor’ in ADB Review: News from the
Asian Development Bank (2003); Komives et al., Water, Electricity, and the Poor: Who Benefits from Utility
Subsidies? (World Bank, 2005) at 6–7.
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address the water crisis by promoting what they described as a ‘good governance’ ap-
proach to water reform.37

While the theory of good governance encompasses considerations of equity,
transparency, accountability and participation, the practical application by the IFIs
and other major aid donors primarily focused on increasing the financial sustainabil-
ity and efficiency of water governance.38 This approach reflected the dominant neo-
liberal economic ideology that has framed development practice since the 1980s and
was introduced first, and most intensively, into Latin America.39 As demonstrated in
Cochabamba, the framework promoted under this approach to water reform has
involved the promotion of free market water policies, including the liberalization of
water services (the removal of government controls), private sector participation
(PSP)40 and full cost recovery (an arrangement under which consumers pay for the
full cost of the water they consume, including the cost of infrastructure and mainten-
ance, rather than relying on subsidies).41

B. The Corporate Water Lobby
The policy solutions implemented under this IFI good governance approach to water
reform created new commercial opportunities for large water corporations.42 The
private sector described water as the oil of the twenty-first century and as an ‘exciting
investment opportunity’.43 For example, ABN AMRO Private Banking Asia released
an investment brochure in July 2006 that starts by noting, ‘[n]o other commodity is
experiencing such a rise in demand juxtaposed with declining supply’.44 ABN AMRO
reassures investors that the private water market is opening up: ‘We see governments
across the world increasingly privatising their water infrastructures, which has been a
boon to industrial companies the like of Suez and Veolia Environment.’45 Finally,
ABN AMRON describe Asia as a ‘sweet spot’ for investors because companies will
be subject to less pricing regulation and able to make substantial profits.46

To increase and exploit this investment opportunity, large water corporations,
like Veolia, Suez, RWE-Thames Water, Bechtel-United Utilities and Enron-Azurix,

37 See, for example, Dubreuil, Right to Water: From Concept to Implementation (World Water Council,
2006); Salman, Salman and McInerney-Lankford, The Human Right to Water: Legal and Policy Dimensions
(World Bank, 2004); Winpenny, supra n 35.

38 Ibid.
39 See Harvey, A Brief History of Neoliberalism (2005); Stiglitz, Globalization and its Discontents (2002);

Saad-Filho and Johnston (eds), Neoliberalism: A Critical Reader (2005).
40 It should be noted that the expansion of PSP has waned over the last decade: see, for example, Hall and

Lobina, Water Privatization (Public Services International Research Unit, 2008) at 8–9.
41 See, for example, World Bank, supra n 35; Winpenny, supra n 35; Cardone and Fonseca, Financing and

Cost Recovery (International Water and Sanitation Centre, 2003).
42 See, for example, Russell, ‘Incorporating Social Rights in Development: Transnational Corporations and

the Right to Water’ (2011) 7 International Journal of Law in Context 1 at 9.
43 See, for example, Pearce, When the Rivers Run Dry: Water-The Defining Crisis of the Twenty-First Century

(2006).
44 Kwan and Groebil, Water as an Investment Theme: It’s Scarce and ABN AMRO Private Banking Asia Thinks

Water is a Great Investment (ABN AMRO Private Banking Asia, 2006) at 1.
45 Ibid. at 2.
46 Ibid. at 3.
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actively lobbied national governments and the IFIs to ensure favourable policy deci-
sions were adopted.47 At times these private firms were able to take an active role in
determining the content of water policy, both at a domestic and global level, through
their participation in organizations like the World Water Council (which ‘aims to
reach a common strategic vision on water resources and water services management
amongst all stakeholders in the water community’ and organizes the triennial World
Water Forum),48 and through a variety of lobby groups like International Private
Water Association, the National Association of Water Companies and the
International Federation of Private Water Operators (AquaFed).49

C. Critiquing Private Sector Participation and Good Governance
Despite expectations that the IFI’s water governance reforms would be a solution to
the looming water crisis, the focus on efficiency and financial sustainability has done
little to address the systematic exclusion of the poor from accessing affordable water
services.50 While scarcity (partly due to inefficient management) contributes to the
wider water crisis, the underlying cause of the crisis of access to water is the failure of
governments to grant sufficient priority to basic human needs.51 Another criticism of
the neoliberal approach is that it has served to commodify water and failed to respect
the social and ecological values of water.52 Critics of this process of commodification
argue that free market water policies do not necessarily improve governance, but in-
stead shift control away from the community and compromise economic access for
the poor.53 For example, UNDP warned in 2006 that since 729 million people with-
out clean water live on less than $US2 a day, ‘full cost recovery would put water se-
curity beyond the reach of millions of people now lacking access to water’.54

Morgan explains that the controversial nature of these neoliberal governance re-
forms, especially PSP, relates to the inherent contradiction between ‘images of water
as a communal natural resource held in common, as a human right and fundamental
need’, and the governance frameworks needed to ‘ensure the sustainability and effi-
ciency of massive capital investments into the physical infrastructure that makes ac-
cess to water the effortless turn of a tap’.55 This controversy played out in a variety
of fora, including the triennial World Water Forum, where civil society attempted to
push back against the influence of the corporate water lobby and were met with

47 Russell, supra n 42 at 10–13; Barlow and Clarke, Blue Gold: The Battle against the Corporate Theft of the
World’s Water (2002) at 156–7.

48 World Water Council, Giving an Audible Voice to Water, available at: www.worldwatercouncil.org/about-
us/vision-mission-strategy/ [last accessed 2 March 2017].

49 Russell, supra n 42 at 10–13; Barlow and Clarke, supra n 47 at 158–9.
50 See, for example, UNDP, supra n 2.
51 Ibid. See also Bakker, supra n 9; Barlow, supra n 4.
52 See, for example, Bakker supra n 9; Barlow, supra n 4; Davidson-Harden, Naidoo and Harden, ‘The

Geopolitics of the Water Justice Movement’ (2007) 11 Peace Conflict & Development 1 at 5; Bond, When
Commodification Annuls the Human Right to Water (2005).

53 Ibid.
54 UNDP, supra n 2 at 97.
55 Morgan, ‘Water: Frontier Markets and Cosmopolitan Activism’ (2004) 10 Soundings: A Journal of Politics

and Culture 14.

Deradicalized Human Right to Water � 237

Downloaded from https://academic.oup.com/hrlr/article-abstract/17/2/231/3744770
by guest
on 02 March 2018

Deleted Text: s
Deleted Text: '
Deleted Text: psp
Deleted Text: '
Deleted Text: '
http://www.worldwatercouncil.org/about-us/vision-mission-strategy/
http://www.worldwatercouncil.org/about-us/vision-mission-strategy/


strong resistance. The exclusion of civil society was noted by (then) UNGA
President, Miguel d’Escoto Brockmann, who stated:

I am concerned that the World Water Forum is currently structured in a way
that precludes partnerships with the [civil society] advocates of the principles
mentioned above [that water is a public trust, a common heritage of people
and nature, and a fundamental human right]. The Forum’s orientation is pro-
foundly influenced by private water companies. This is evident by the fact that
both the president of the World Water Council and the alternate president are
deeply involved with provision of private, for-profit, water services.56

The discord between the eco-social values of water on the one hand, and the eco-
nomic values of the IFI’s ‘good governance’ agenda on the other, were reflected in
the debates that emerged within civil society and at the UN around the value and
normative content of the human right to water and over what kinds of water govern-
ance approaches are compatible with its realization.

D. Building the Water Justice Movement
For a time, many water justice activists promoted the recognition of the right to water
as a potential trump card against commodification, including the imposition of PSP
and other market-focused good governance reforms.57 However, wider civil society
was not united in its attitude towards the campaign for a human right to water. Instead
a range of perspectives existed, which can be grouped into four main approaches.

The first of these approaches grew out of the Bolivian ‘water wars’. This article will
call it ‘the rights vs commodification approach’.58 Early on in the development of the
global water justice movement, this approach was widely adopted by organizations
who came together at the World Social Forum, outside World Trade Organization
(WTO) Ministerial Conferences and the triennial World Water Forum59 and through
email listservs.60 In addition to seeking to embed or give effect to the right to water in
national legislation and constitutions, these networked organizations,61 supported the

56 President of the 63rd Session UNGA, Statement from The President of the 63rd Session - United Nations
General Assembly - To the Fifth World Water Forum Delivered by Maude Barlow, Senior Advisor on Water to
the President (2009).

57 For a discussion of this approach, see, for example, Bakker supra n 9; Davidson-Harden et al., supra n 52;
Mirosa and Harris, supra n 8.

58 Ibid.
59 See, for example, Peoples’ World Water Forum (2004); ‘People’s Water Forum Declaration’, 20 March

2009, available at: www.waterblog.world-psi.org/2009/03/peoples-water-forum-declaration-2009.html
[last accessed 5 March 2017].

60 See WaterWatch@yahoogroups.com; watercommons@googlegroups.com; righttowater@yahoogroups.-
com; waterjustice.lists.tni.org.

61 See, for example, Friends of the Earth International, Water Justice For All: Global and Local Resistance to the
Control and Commodification of Water (2003); Hall and Lobina, Pipe Dreams: The Failure of the Private Sector
to Invest in Water Services in Developing Countries (Public Services International Research Unit and World
Development Movement, 2006); Freedom from Debt Coalition, Water, available at: www.fdc.ph/programs/
water [last accessed 2 March 2017]; Balany�a et al. (eds), supra n 33; RedVida, Homepage (in Spanish), avail-
able at: www.laredvida.org/ [last accessed 2 March 2017]; Food and Water Watch, Public Water For All,
available at: www.foodandwaterwatch.org/campaign/public-water-all [last accessed 2 March 2017].
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Council of the Canadians’ call for an international treaty on the human right to water
grounded on the argument that the right to water was incompatible with commodifica-
tion.62 At the core of this approach was the belief that community control was central
to the realization of the right to water and that commodification—through PSP or
other kinds of neoliberal water governance reforms—posed unacceptable risks to both
community control and affordability for the poor.

The second approach, adopted by influential organizations like WaterAID and the
Centre on Housing Rights and Evictions (COHRE), could be described as a ‘prag-
matic rights approach’.63 This approach called for both domestic and international
recognition of the human right to water, but while these organizations were critical
of IFI conditionality and the impact of PSP, they were more circumscribed about the
compatibility of commodification with the right to water itself.64

In contrast to the rights versus commodification approach, Green Cross
International issued a proposed draft convention on the right to water (‘the GCI
proposal’) that embraced an ‘economic good approach’ to water by implicitly accept-
ing the role of PSP and other neoliberal water reforms as being necessary to success-
fully addressing the crisis of water access.65 Many in the water justice movement
were critical of the GCI proposal and the debate over PSP was reignited.66

This renewed debate over PSP led to a fourth proposed approach to resolving the
crisis of water access—Bakker’s ‘grassroots commons approach’,67 grounded in Nobel
laureate Ostrom’s work on the commons.68 Ostrom’s research demonstrated that,
contrary to the ‘tragedy of the commons’ narrative, cooperative institutions to man-
age local common property resources were widespread and often highly successful.69

In championing this approach, Bakker shared similar goals to those adopting the
rights versus commodification approach, in that she fundamentally opposed the com-
modification of water.70 The issue of water for the environment and the rights of na-
ture were key considerations of this commons framework—highlighting the
increasing relevance of the eco values of water (an issue we will return to in section 4
below).71 Bakker diverged from the rights versus commodification approach by

62 Friends of the Right to Water, Key Principles for an International Treaty on the Right to Water: Draft Work
in Progress for Consultation (2005); Barlow, The Right to Water: The Campaign for a United Nations Treaty
(2006).

63 WaterAid, International Financial Institutions (IFI), Conditionality and Privatisation of Water and Sanitation
Systems (2003); Langford et al., Legal Resources for the Right to Water: International and National
Standards (Centre on Housing Rights and Evictions, 2004).

64 Ibid.
65 Article 10 Fundamental Principles for a Global Framework Convention on the Right to Water (Green

Cross International, 2004), available at: www.cawater-info.net/library/eng/right_to_water.pdf [last accessed
2 March 2017].

66 Shrybman, Critical Review of the ‘Green Cross’ Proposal for a Global Framework Convention on the Right to
Water (2005), available at: goldblattpartners.com/wp-content/uploads/00128085.pdf [last accessed 2
March 2017].

67 See, for example, Bakker, supra n 9.
68 Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action (1990); Ostrom and

Gardner, ‘Coping with Asymmetries in the Commons: Self-governing Irrigation Systems Can Work’
(1993) 7 Journal of Economic Perspectives 93.

69 Ibid.
70 Bakker, supra n 9.
71 Ibid.

Deradicalized Human Right to Water � 239

Downloaded from https://academic.oup.com/hrlr/article-abstract/17/2/231/3744770
by guest
on 02 March 2018

Deleted Text:  &ndash; 
Deleted Text:  &ndash; 
Deleted Text: s
Deleted Text: s
Deleted Text:  &ndash; 
Deleted Text:  &ndash; 
http://www.cawater-info.net/library/eng/right_to_water.pdf


questioning whether framing water as a human right was the best way of protecting
all of its eco-social values.

In summary, these four early approaches to the civil society campaign for the rec-
ognition and implementation of the human right to water had two fault lines. The
central fault line was whether to view water as an economic or public good (a com-
mons), that is, a contest between Baer and Gerlak’s ‘hegemonic’ and ‘counter-hege-
monic discourses’.72 While an economic approach to water prioritizes its productive
value and emphasizes the importance of financial sustainability and economic effi-
ciency in water governance; a commons view of water recognizes its social values as ‘a
flow resource essential for life and ecosystem health: non-substitutable and tightly
bound to communities and ecosystems through the hydrological cycle’.73 This dis-
tinction leads to particular political decisions around the kind of water governance
that will be adopted to implement the right to water, including the appropriate level
of community control, the role of the private sector and the degree of cost recovery
imposed on the poor.

While this debate took place in the specific context of urban water and sanitation
services, this core distinction (around the commodification of water) reflected an
underlying ideological contest over the wider political and economic system—with
the economic good approach to water aligning with a broader hegemonic neoliberal
world view and the commons approach to water aligning with a more counter-
hegemonic, utopian world view concerned with the progressive transformation of so-
ciety. Here water is just one component of a larger struggle over the imposition of a
top-down, market-dominated development agenda and the alter-globalization move-
ment’s demands for a more democratic, inclusive approach.

The second fault line related to the characterization of human rights. Here we ob-
serve that the economic good approach to water employed human rights to support
a hegemonic neoliberal approach to water governance, while the rights versus com-
modification approach employed human rights to support a more counter-
hegemonic, transformative commons approach. Sitting somewhere in the middle, the
pragmatic rights approach adopted by WaterAid and COHRE viewed human rights
as being neutral in relation to economic and governance systems. Finally, Bakker’s
grassroots commons approach rejected human rights as an appropriate tool for social
transformation precisely because she viewed them as inherently hegemonic.

This sceptical view of rights adopted by Bakker (and picked up by other activists
and scholars as jurisprudence around the right to water developed)74 echoes critical
legal theory in arguing that ‘rights talk’ is in fact grounded in (neo)liberalism, as well
as being irredeemably anthropocentric.75 It is because of this critical understanding
of rights that Bakker has argued that water justice activists should focus instead on
grassroots community campaigning for the (re)establishment of the commons.76

72 Baer and Gerlak, supra n 10.
73 Bakker, supra n 9 at 441.
74 See, for example, Roithmayr, supra n 9; Bond, supra n 9.
75 Bakker, supra n 9 at 441.
76 Ibid. Cf. Bakker, ‘Commons versus Commodities: Debating the Human Right to Water’ in Sultana and

Loftus (eds), The Right to Water: Politics, Governance and Social Struggles (2012) at 19, where she modifies
her view and argues that a human right to water has some value as a campaigning tool.
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As will be discussed in section 3 below, this scepticism over the value of rights
was reinforced by a number of developments that took place at both the domestic
level, particularly in the CCSA, and the international level, as the campaign for the
human right to water achieved a number of significant victories at the UN. This art-
icle seeks to acknowledge these developments, while arguing they do not completely
undermine the value of employing human rights in the campaign for local and global
water justice.

3 . T H E D E R A D I C A L I Z A T I O N O F T H E H U M A N R I G H T T O W A T E R

A. The Critical Legal Studies Critique of Rights
Concerns around the value and risks of rights discourse are not unique to the debate
over the right to water. These concerns have been central to the criticisms levelled at
human rights discourse more generally by critical legal theorists77 and non-legal the-
orists,78 many of whom draw on Marx’s early critique of human rights.79 Marx
argued that liberal rights focus excessively on the state, and emphasize individuality
and competition over community and cooperation. He considered this individualism
problematic because of his belief that human connection is the key to real freedom.80

CLS scholars have picked up these Marxist critiques and further argued that human
rights discourse carries with it the risk of deradicalization.81 According to this argu-
ment, the language of human rights serves to narrow the focus of progressive efforts
for change, partly by facilitating the abandonment of class politics (or claims for eco-
nomic justice) in favour of more incremental and ‘pragmatic’ gains such as identity-
based formal equality rights.82 Kennedy asks whether human rights discourse has be-
come so hegemonic as to ‘occupy the field of emancipatory possibility’83—limiting
not only the claims that are sought, but our capacity to imagine truly radical change.

Moving from the abstract to a more concrete application of these critiques,
Petierse has applied CLS to the institutional enforcement of socio-economic rights
in South Africa.84 He argues the Constitutional Court of South Africa has illustrated
the ‘counter-transformative tendencies’ of socio-economic rights discourse by creat-
ing a jurisprudence grounded in an ‘abstract and conceptually empty articulation of
socio-economic rights’.85 He also argues this jurisprudence demonstrates the

77 See, for example, Kennedy, ‘The Critique of Rights in Critical Legal Studies’ in Halley and Brown (eds),
Left Legalism/Left Critique (2002a); Pieterse, ‘Eating Socioeconomic Rights: The Usefulness of Rights
Talk in Alleviating Social Hardship Revisited’ (2007) 29 Human Rights Quarterly 796; Brand, ‘The
“Politics of Need Interpretation” and the Adjudication of Socio-Economic Rights Claims in South Africa’
in van deer Wait (ed.), Theories of Social and Economic Justice (2005) at 17; Bakan, Just Words:
Constitutional Rights and Social Wrongs (1997).

78 See, for example, Blattberg, ‘The Ironic Tragedy of Human Rights’ in Blattberg (ed.), Patriotic
Elaborations: Essays in Practical Philosophy (2009) at Chapter 3.

79 Marx, ‘On the Jewish question’ in Works of Karl Marx (1844).
80 Ibid.
81 Kennedy (2002a), supra n 77 at 181–2; Kennedy, ‘The International Human Rights Movement: Part of

the Problem?’ (2002b) 15 Harvard Human Rights Journal 101 at 108–9.
82 Ibid.
83 Kennedy (2002b), supra n 81 at 108.
84 Petierse, supra n 77.
85 Ibid. at 797–9.
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‘manner in which society . . . uses rights discourse to contain and suppress social
movements’.86

Pieterse’s critique has particular relevance to the right to water, because it de-
scribes all too clearly the Constitutional Court of South Africa’s judgment in
Mazibuko v City of Johannesburg (discussed in section 4 below),87 where the Court
articulated a decontextualized vision of South Africa’s constitutional right to water
that imposed minimal obligations on the state and incorporated a neoliberal concep-
tion of the demands of progressive realization.88 The judgment prompted a new
round of concern over the value of the rights-based litigation, with Roithmayr argu-
ing, ‘in the wake of the . . . decision . . ., activists who are committed to dismantling
persistent racial and class inequality should weigh carefully the costs and benefits of
using rights-based litigation as a strategy to advance their interests’.89 In making this
argument, Roithmayr echoed Bakker in arguing that ‘rights-based litigation has now
become too closely allied with precisely those neo-liberal visions of the market that
make the market unlikely to dismantle inequality’90 and activists should ‘shift our
relevant framework from rights to focus even more fully on the commons’.91

Other critics of human rights discourse have similarly argued that rights discourse
can serve to entrench the status quo, and socio-economic justice campaigns risk
being subjected to ‘institutional capture’ when state or UN recognition of rights
serves to placate radical demands, while ultimately delivering very little in terms of
real change.92 Critics of adopting a rights discourse within the water justice move-
ment have highlighted the danger of enabling this kind of institutional capture of the
movement in both the domestic and international spheres.93

B. The Story of the Right to Water
The recognition of the human right to water at the UN was the result of a 35-year
dialogue, starting at 1977 UN Conference on Water in Mar del Plata, Argentina.
This conference produced the earliest recorded statement acknowledging the exist-
ence of a universal right to water at the international level: ‘[A]ll peoples . . . have
the right to have access to drinking water in quantities and of a quality equal to their
basic needs.’94 The dialogue continued through the 1990s, particularly with the 1992
International Conference on Water and Sustainable Development, which recognized,
in the Dublin Principles, ‘the basic right of all human beings to have access to clean
water and sanitation at an affordable price’ and that ‘[w]ater has an economic value
in all its competing uses and should be recognized as an economic good.’95 Here we

86 Ibid. at 798.
87 Supra n 12.
88 See, for example, Roithmayr, supra n 9; Liebenberg, supra n 13 at 475–80.
89 Roithmayr, supra n 9 at 317.
90 Ibid. at 320.
91 Ibid. at 317.
92 See, for example, Rajagopal, International Law from Below: Development, Social Movements and Third

World Resistance (2003).
93 See, for example, Bakker, supra n 9.
94 Report of the United Nations Water Conference, Mar del Plata, E/CONF.70/29 (1977) at para II(a).
95 Principle 4 The Dublin Statement on Water and Sustainable Development: Report of the International

Conference on Water and the Environment, A/CONF/151/PC/112 (1992).
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can see the origins of the economic good (or hegemonic) approach to the right to
water that has been explicitly rejected by the water justice movement.96

However, by the early 2000s there was a lack of international consensus around
the status of the right to water. For example, despite strong lobbying from activists,
the Johannesburg Plan of Implementation, adopted at the World Summit on
Sustainable Development in 2002, does not mention the right to water.97 This lack
of consensus was apparent at the triennial World Water Fora, as the Ministerial
Declarations (until 2012) either ignored the right or described water as a ‘human
need’.98 Nonetheless, after sustained lobbying from civil society, the UN Committee
on Economic, Social and Cultural Rights (CESCR) adopted General Comment No
15 on the right to water in 2002,99 in which it found that a right to water can be
implied from the right to an adequate standard of living and is inextricably linked to
the right to the highest attainable standard of physical and mental health.100 The
CESCR concluded that the right to water guarantees access for everyone to ‘suffi-
cient, safe, acceptable, physically accessible and affordable water for personal and do-
mestic uses’.101 General Comment 15 has been described as ‘a milestone in the
emergence of the human right to water’,102 but it was not without controversy.103

General Comment 15’s key contribution was to trigger significant debate over the
status and content of the right.

In response to this ongoing debate, states asked the UN High Commissioner for
Human Rights to prepare a report on ‘the scope and content of the human rights obli-
gations related to the equitable access to safe drinking water and sanitation under
human rights instruments’.104 The 2007 report concluded: ‘[I]t is now time to con-
sider access to safe drinking water and sanitation as a human right, defined as the right
to equal and non-discriminatory access to a sufficient amount of safe drinking water
for personal and domestic uses.’105 The report highlighted the lack of existing mechan-
isms to monitor the realization of the right to water and sanitation,106 leading to a

96 See supra nn 59–66 and accompanying text.
97 Johannesburg Plan of Implementation: Report of the World Summit on Sustainable Development, A/

CONF.199/20 (2002).
98 See, for example, Fourth World Water Forum, Ministerial Declaration (2006) at para 2; Fifth World

Water Forum, Ministerial Statement, Ministry of Foreign Affairs of Turkey (2009) at para 15 (‘We rec-
ognize that access to safe drinking water and sanitation is a basic human need’).

99 ESCR Committee, General Comment No 15 on the right to water (Arts 11 and 13 of the Covenant),
20 January 2003.

100 Articles 11(1) and 12(1), International Covenant on Economic, Social and Cultural Rights 1966, 993
UNTS 3.

101 ESCR-Committee, supra n 99 at paras 1–2.
102 Winkler, The Human Right to Water: Significance, Legal Status and Implications for Water Allocation

(2012) at 38.
103 See, for example, Dennis and Stewart, ‘Justiciability of Economic, Social, and Cultural Rights: Should

There be an International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing,
and Health?’ (2004) 98 American Journal of International Law 462; Tully, ‘A Human Right to Access
Water? A Critique of General Comment No 15’ (2005) 23 Netherlands Quarterly of Human Rights 35.

104 Human Rights Council, Human Rights and Access to Water, A/HRC/Dec/2/104, 4 October 2006.
105 OHCHR, Report of the United Nations High Commissioner for Human Rights on the Scope and

Content of the Relevant Human Rights Obligations Related to Equitable Access to Safe Drinking Water
and Sanitation under International Human Rights Instruments, A/HRC/6/3, 17 August 2007, at para 66.

106 Ibid. at para 69.
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resolution appointing an Independent Expert on the issue of human rights obligations
relating to access to safe drinking water and sanitation (‘Independent Expert’).107

In the three-year period after the release of the High Commissioner’s report there
was substantial activity within the Human Rights Council (HRC) around the right to
water. By this point there was near universal acceptance of the existence of the right, but
the scope and content of its obligations remained heavily contested.108 The dialogue at
the HRC—in which civil society and the private sector played an active role—focused
on a range of issues, including the appropriate role of the private sector and the con-
tested question of commodification.109 Outside the UN, there was also considerable de-
bate over the appropriate role of the private sector.110 As discussed above, this was
particularly visible at the triennial World Water Forum where PSP was promoted inside
by the corporate water lobby, while water justice campaigners met outside the conven-
tion to discuss alternatives.111

In order to resolve the impasse, the Independent Expert wrote a report on ‘the
human rights obligations and responsibilities which apply in cases of non-State ser-
vice provision of water and sanitation’.112 This report was to have significant implica-
tions for the development of the normative content of the right to water in
international law. During the report’s consultation process, representatives of the
water justice movement argued against the compatibility of commodification with
the right to water, while private sector representatives argued in favour.113 In the
end, the Independent Expert concluded, ‘[h]uman rights are neutral as to economic
models in general, and models of service provision more specifically.’114 While the
report emphasized the ongoing obligations of states to protect, respect and promote
the right to water regardless of delegated service provision, and the need to protect
the rights of communities to participate in water governance, it cleared the way for
any resolution at the HRC to reflect a neoliberal framing of the right to water.

In response to these movements at the HRC, civil society organizations partnered
with Bolivia and other sympathetic states to draft a resolution on the human right to
water and sanitation that was silent on the question of PSP. Bolivia introduced
Resolution 64/292 to the UNGA on 28 July 2010 and it was adopted without formal
dissent.115 Nonetheless, 41 countries abstained from the vote largely because of the
politics underlying its introduction.116 Some of the abstaining countries expressed a

107 HRC Res 7/22, Human Rights and Access to Safe Drinking Water and Sanitation, 28 March 2008, A/
HRC/RES/7/22.

108 OHCHR, Consultation on Human Rights and Access to Safe Drinking Water and Sanitation: Summary
of Discussions, 11 May 2007.

109 Ibid. at 11.
110 See, for example, Mirosa and Harris, supra n 8.
111 See supra n 59.
112 Albuquerque, Report of the Independent Expert on the Issue of Human Rights Obligations Related to

Access to Safe Drinking Water and Sanitation, A/HRC/15/31, 29 June 2010.
113 OHCHR, ‘Written Contributions – Private Sector Participation’, available at: www.ohchr.org/EN/

Issues/WaterAndSanitation/SRWater/Pages/ContributionsPSP.aspx [last accessed 4 March 2017].
114 Albuquerque, supra n 112 at para 15.
115 See supra n 5.
116 UNGA Department of Public Information, General Assembly Adopts Resolution Recognizing Access To

Clean Water, Sanitation As Human Right, By Recorded Vote Of 122 In Favour, None Against, 41
Abstentions (2010).
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belief that it would have been more appropriate to wait for the completion of the for-
mal process of developing a substantive interpretation of the right to water already
underway at the HRC.117

On 24 September 2010, the HRC also adopted Resolution 15/9 on the human
right to water and sanitation reaffirming UNGA Resolution 64/292.118 The HRC
resolution was adopted by consensus despite the ongoing debate around the status
of the right and over the kinds of obligations it imposed on governments. In relation
to this debate, the two key sponsors of the resolution, Spain and Germany, made
specific mention of the compatibility of the right to water with PSP.119 This was re-
flected in paragraph 7 of the Resolution, which ‘[r]ecognizes that States, in accord-
ance with their laws, regulations and public policies, may opt to involve non-State
actors in the provision of safe drinking water and sanitation services . . .’ 120 In appar-
ent response, Cuba expressed concern around the shift in language between UNGA
Resolution 64/292 and Resolution 15/9, arguing that ‘[t]he exercise of this right
should not be subjected to the narrow interest of profit seeking in providing this
type of services.’121

Since the explicit acceptance by both the Independent Expert and the HRC that
PSP is compatible with the human right to water, there has been a greater level of
state consensus on the existence and content of the right. In March 2012, the
Ministerial Declaration of the Sixth World Water Forum recognized the human right
to water for the first time and acknowledged the adoption of the UN resolutions.122

In June 2012, the outcomes document of the UN Conference on Sustainable
Development officially recognized the right to water in paragraph 121.123 Finally, in
September 2012, the HRC adopted a unanimous resolution on the human right to
safe drinking water and sanitation, with states making only supportive statements in
the accompanying debate.124 Since then, the UNGA have adopted two further reso-
lutions on the right.125

C. A Pyrrhic Victory?
The consensus reflected in the HRC resolutions represented a victory for the civil
society campaign for the international recognition of the human right to water.

117 See the comments of the delegates from the US, Turkey, New Zealand, Australia, Botswana, the United
Kingdom, Japan, the Netherlands, and Canada in United Nations, General Assembly Adopts Resolution
Recognizing Access to Clean Water, Sanitation as Human Right, by Recorded Vote of 122 in Favour, None against,
41 Abstentions, 28 July 2010, available at: www.un.org/press/en/2010/ga10967.doc.htm [last accessed
2 March 2017].

118 HRC, supra n 6 at para 1.
119 HRC, Human Rights Council Extends Mandates on Housing, Indigenous People, Protecting Human Rights

while Countering Terrorism and Mercenaries, 30 September 2010.
120 HRC, supra n 6 at para 7.
121 HRC, supra n 119.
122 Sixth World Water Forum, Ministerial Declaration (2012) at para 8.
123 The Future We Want: Report of the United Nations Conference on Sustainable Development

(Rioþ20), A/CONF.216/L.1 (2012).
124 HRC Res 21/2, Resolution on the Human Right to Safe Drinking Water and Sanitation, 27 September

2012, A/HRC/21/L.1.
125 GA Res 68/157, The Human Right to Water and Sanitation, 18 December 2013, A/RES/68/157; GA

Res 70/169, The Human Right to Water and Sanitation, 17 December 2015, A/RES/70/169.
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However, the right that has ultimately emerged at the international level explicitly ac-
cepts PSP and other neoliberal approaches to water governance,126 in direct contra-
diction of the hopes of many in the water justice movement that the right to water
would help to prevent the commodification of water.127 Baer and Gerlak argue that
the Independent Expert’s (now Special Rapporteur’s) reports and the other UN re-
ports and resolutions on the human right to water reflect a ‘state-centric and market-
friendly approach to water management’ that serves a hegemonic function by repro-
ducing existing unequal power structures.128 This outcome raises the question of
whether the institutionalization of the right represents a hollow victory for the water
justice movement, because it undermined their campaign for a more radical (or
counter-hegemonic) approach that would challenge existing power structures.

This outcome reinforces Bakker’s warning that ‘[h]uman rights are . . . a limited
strategy for those seeking to refute water privatization’.129 The process of articulating
and recognizing the right to water at the HRC bore out this concern and provides
some salient lessons regarding the limitations of the UN human rights system. The
UN is state-centric by design and its interpretation of socio-economic rights has
been explicitly ‘politically and economically neutral’ since CESCR’s General
Comment No 3, which states that the obligations imposed under the International
Covenant on Economic, Social and Cultural Rights (ICESCR) ‘neither requires nor
precludes any particular form of government or economic system’.130

These critiques raise the question of whether human rights are a useful or danger-
ous discourse for social movements. It is certainly true that the combination of state-
centrality and explicit neutrality means the UN human rights system is a difficult
venue through which to challenge the status quo. But it does not necessarily follow
that the UN recognition of the right to water has no value or that the use of human
rights discourse or litigation in domestic water justice campaigns suffers from the
same limitations.

D. Social Movements and Human Rights
The question of whether radical social movements ought to risk engaging with
human rights discourse and with the process of constructing both domestic and
international legal norms (as promoted by the rights versus commodification approach
and rejected by the grassroots commons approach), partly comes down to an assess-
ment of whether they have the power to create genuine change through this kind of
engagement. Under a legal centralist understanding of law there would be little point
in seeking radical change through legal discourse, because law would only be ‘the law
of the state, uniform for all persons . . . administered by a single set of state institu-
tions’.131 However, if we accept the insights of legal pluralism that law is not

126 HRC, supra n 6 at paras 6–8.
127 See supra nn 59–62 and accompanying text.
128 Baer and Gerlak, supra n 10 at 1534, 1529.
129 Bakker, supra n 9 at 447.
130 ESCR-Committee, CESCR General Comment No 3: The nature of states parties obligations (art. 2

para 1 of the Covenant), 14 December1990, at para 8.
131 Griffiths, ‘What is Legal Pluralism?’ (1986) 24 Journal of Legal Pluralism 1 at 3.
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monolithic and legal norms are constructed by a multiplicity of actors,132 then civil
society engagement starts to make more sense.

(i) Pursuing radical (counter-hegemonic) agendas through human rights
Despite his contention that rights discourse can entrench the status quo, Rajagopal
argues it is possible to find a transformative or counter-hegemonic potential within
human rights discourse by focusing on the voices and perspectives of historically
marginalized groups—thus creating ‘international law from below’.133 This possibil-
ity recognizes the plurality of influences in the ongoing creation of legal norms.134

Picking up on Rajagopal’s recognition of the power of social movements to construct
legal discourse, Markus adopts a legal pluralist approach to argue that civil society
can participate in the creation of legal norms by directly engaging with states or
state-based institutions—an engagement Markus describes as ‘participation
within’—or by employing the language of rights within non-traditional channels to
engage in ‘the production and operation of normative codes’135 and to ultimately af-
fect international law from below—an approach Markus labels ‘participation with-
out’. As will be discussed below, the water justice movement has already employed
both of these modes of rights-based engagement with varying degrees of success.

(ii) Pursuing practical agendas—achieving tangible outcomes
Most CLS scholars are similarly nuanced in their critique of rights.136 Kennedy’s
writing is a critical engagement with human rights discourse rather than a dismissal
of its value.137 He emphasizes the ‘very real accomplishments of the human rights
movement’ and that his purpose is primarily to encourage a pragmatic engagement
with human rights by more carefully considering the costs and benefits.138 Similarly,
Pieterse argues that

socio-economic rights have significant potential to make a tangible difference
in the lives of their beneficiaries [if] constitutional drafters, legislatures, liti-
gants, activists, academics, and judges . . . concentrate on clarifying the con-
crete content of entitlements embodied by socio-economic rights and on expli-
citly linking such content to the actual satisfaction of material need.139

This nuanced approach accepts the deradicalizing potential of engaging with rights
discourse and institutions themselves, while recognizing that both the discourse of

132 Ibid.
133 Rajagopal, supra n 92 at 1; Rajagopal, ‘Counter-hegemonic International Law: Rethinking Human

Rights and Development as a Third World Strategy’ (2006) 27 Third World Quarterly 767.
134 Rajagopal, supra n 92.
135 Markus, ‘What is the Use of a Human Right to Development? Legal Pluralism, “Participation”, and a

Tentative Rehabilitation’ (2014) 41 Journal of Law and Society 367 at 375.
136 See, for example, Moyn, ‘A Powerless Companion: Human Rights in the Age of Neoliberalism’ (2015)

77 Law and Contemporary Problems 147.
137 Kennedy (2000b), supra n 81 at 102–4.
138 Ibid.
139 Pieterse, supra n 77 at 799.
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rights and direct institutional engagement can be used strategically by social move-
ments to pursue both radical and practical agendas.

While it is difficult to establish conclusive links between social action and specific
tangible outcomes, Haglund and Aggarwal have suggested a framework for analysing
how social movements do go about translating socio-economic rights norms into so-
cial change.140 They argue ‘the complex process of moving from norms to practices
to desired outcomes’ involves ‘a range of structural constraints or enabling factors
(situational mechanisms), behaviour-shaping influences (action-formation mechanisms),
and forces directed at altering structures themselves (transformational
mechanisms)’.141

Haglund and Aggarwal highlight the critical role of accountability relations to
understanding the process of rights realization, because ‘they orient us to the path-
ways by which norms can be translated to practice’.142 In order to provide a frame-
work for this analysis, they propose a number of models for considering how social
movements go about linking action to social transformation, including Risse, Ropp
and Sikkink’s ‘Spiral Model’,143 Gauri and Brinks’ ‘Policy Legalization Model’144 and
the World Bank’s ‘Social Guarantees Model’.145

In the Spiral Model, ‘networks of domestic and transnational actors begin chal-
lenging repressive practices by linking with international regimes’ and engaging in ‘a
normative process of shaming’.146 This is often followed by ‘the incremental adop-
tion of rights norms in response to external incentives [and a] slow process of em-
bodying human rights norms in institutional practices’.147 As the name suggests, the
Policy Legalization Model involves litigation to hold states and private actors legally
accountable for breaching socio-economic rights.148 Haglund and Aggarwal identify
four key stages to this process: (1) legal mobilization; (2) judicial decisions; (3) re-
sponses; and (4) follow-up litigation.149 Finally, the Social Guarantees Model relies
on a number of ‘key elements: a normative (legal) framework (embodied in the
state’s constitution or specific policies) that clearly defines the rights and their
threshold of realization, financial mechanisms to secure the budget, and specific insti-
tutional arrangements to implement, to monitor, and to provide oversight’.150 In
examining the case studies in section 4 below, this article will make use of Haglund
and Aggarwal’s framework and adopted models, as well as their acknowledgement
that many actions will involve a hybrid of various models.

140 Haglund and Aggarwal, ‘Test of Our Progress: The Translation of Economic and Social Rights Norms
into Practice’ (2011) 10 Journal of Human Rights 494.

141 Ibid. at 497.
142 Ibid. at 504.
143 Ibid. at 496 citing Risse, Ropp and Sikkink (eds), The Power of Human Rights: International Norms and

Domestic Change (1999).
144 Ibid. citing Gauri and Brinks, Courting Social Justice: Judicial Enforcement of Social and Economic Rights in

the Developing World (2010).
145 Ibid. citing World Bank, Realizing Rights through Social Guarantees: An Analysis of New Approaches to

Social Policy in Latin America and South Africa (2007).
146 Ibid. at 505.
147 Ibid.
148 Ibid. at 507–8.
149 Ibid. at 508.
150 Ibid. at 512.
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4 . C A S E S T U D I E S
Pieterse’s argument that socio-economic rights carry the potential for securing tan-
gible gains in terms of the ‘actual satisfaction of material need’151 highlights the first
potential argument in favour of social movements continuing to engage with the
right to water. This argument raises the question of whether the right to water (as
currently constructed) has the capacity to secure better access to water for the poor,
or to prevent the denial of access through disconnection or contamination.

There are certainly examples of successful domestic litigation in Argentina,
Bangladesh, Brazil, India, Nepal and Pakistan where courts have found that a right to
water can be implied from other explicit constitutional rights, including the rights to
life, education and a healthy environment, and these findings have resulted in com-
munities having their water reconnected or protected.152 In these examples commun-
ities and social movements have used the Policy Legalization Model to successfully
transform human rights norms into practice. But what happens when the litigation is
unsuccessful? In these situations, is engaging with rights-based litigation worth the risk
for social movements seeking to pursue water justice? The first two case studies in this
section—from Johannesburg (South Africa) and Detroit (United States)—highlight
the risks and opportunities of the Policy Legalization Model (combined in Detroit
with the Spiral Model) for pursuing the realization and protection of the right to
water, while campaigning for more radical water justice outcomes.

The articulation of radical agendas cannot only create pressure on governments
to change specific policies, it can lead to radical changes to constitutions and govern-
ments. As will be explored below, in relation to the adoption of the Social
Guarantees Model in Ecuador and Bolivia, these more radical changes can open up
further space for reconceptualizing the normative content of the human right to
water at both the domestic and global levels. Nonetheless, these case studies also
demonstrate that the constitutional entrenchment of a radical conception of the
human right to water is no panacea to the risks of institutional capture or the hege-
monic influence of neoliberalism. All of the approaches appear to suffer from similar
constraints and enabling factors, including the challenge of negotiating complicated
relationships with the state.

A. Johannesburg
South Africa was the first country in the world to explicitly recognize the right to
water in its Constitution.153 This right has been given legislative force154 and imple-
mented through a series of water governance reforms, including the provision of a
‘lifeline amount’ of free basic water (FBW).155 In Mazibuko and Others v City of

151 Pieterse, supra n 77 at 799.
152 See Langford et al., supra n 63 at 110–17; Winkler, ‘Judicial Enforcement of the Human Right to Water:

Case Law from South Africa, Argentina and India’ (2008) 1 Law, Social Justice & Global Development
Journal, available at: www2.warwick.ac.uk/fac/soc/law/elj/lgd/2008_1/winkler/winkler.pdf [last accessed
on 2 March 2017].

153 See supra n 11.
154 See Water Services Act 1997 (South Africa).
155 See Department of Water Affairs and Forestry of South Africa (DWAF), Free Basic Water (2012); South

African Government, How Do I Access Free Basic Municipal Services? (2017), available at: www.gov.za/
faq/south-african-citizens/how-do-i-access-free-basic-municipal-services [last accessed 2 March 2017].
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Johannesburg and Others,156 five poor applicants from Phiri (a suburb of Soweto),
with the support of the Soweto-based Anti-Privatization Forum (APF), relied on
South Africa’s constitutionally entrenched human right to water to challenge the suf-
ficiency of the City of Johannesburg’s free basic water allocation and the forced in-
stallation of prepaid water metres (PPMs) into Soweto.

The applicants asked ‘the Court to order the City and Johannesburg Water to
provide [them], and others who are in the same position . . ., with 50 litres free water
per person per day and the option of water on credit afforded to the wealthier and
largely white residents of Johannesburg’.157 The applicants argued the decision to im-
pose PPMs on the black township of Soweto was discriminatory and the automatic
disconnection of their water services for non-payment by the PPMs denied them
procedural justice in breach of Section 4(3) of the Water Services Act.158

In answer to the applicant’s claims, the City of Johannesburg argued it was not
obliged to provide any water for free—that free water and access to water should not
be conflated.159 The City emphasized that a more generous FBW allocation would
place an excessive strain on its budget,160 and that a significant amount of money
had been spent on installing PPMs and the cost of removing them would have a
negative effect on the financial sustainability of Johannesburg Water.161

While the applicants in Mazibuko had a good deal of success in the lower
courts,162 the Constitutional Court of South Africa ultimately rejected the applicants’
claims and articulated an abstract and narrow interpretation of the right to water that
accepted the imposition of neoliberal governance reforms as being justified by the
Government’s cost recovery imperatives.163 The Court held that the PPMs did not
breach the procedural justice requirements of the Water Services Act, because they
merely ‘suspended’ rather than disconnected the applicants’ water services—despite
the accepted evidence that most of the applicants were being forced to go without
water service for an average of 15 days each month.164

The situation in Johannesburg bears some striking similarities to a more recently
developing situation in Detroit, despite the marked differences in the legal status of
the right to water between South Africa and the United States. Both cases can be
contrasted with the situations in Ecuador and Bolivia, where a more radical concep-
tion of the right to water has been entrenched into each country’s Constitution. We
will now turn our attention to these other case studies, before returning to an

156 Supra n 12.
157 Ibid. at para 7.
158 Water Services Act 1997 (South Africa).
159 City of Johannesburg Answering Affidavit in Mazibuko and Others v City of Johannesburg and Others,

High Court of South Africa (Witwatersrand Local Division) (2007) at paras 25.6–25.8.
160 Ibid.
161 Gerald Dumas, Managing Director of Johannesburg Water, Answering Affidavit in Mazibuko and Others

v City of Johannesburg and Others, High Court of South Africa (Witwatersrand Local Division) (2007) at
para 34.

162 Mazibuko and Others v City of Johannesburg and Others (2008) 4 All SA 471; City of Johannesburg and
Others v Mazibuko and Others (2009) 20(3) ZASCA 592 (SCA).

163 Ibid.
164 Mazibuko and Others v City of Johannesburg (2008), supra n 162; Bond and Dugard, ‘The Case of

Johannesburg Water: What Really Happened at the Pre-paid Parish Pump’ (2008) 12 Law, Democracy
and Development 1 at 2.
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analysis of the risks and opportunities of both rights-based litigation and the social
guarantees model for linking action around water justice to social transformation.

B. Detroit
The US Constitution does not explicitly recognize the human right to water, but resi-
dents and social movements still turned to rights-based claims when the City of
Detroit began disconnecting the water supply of thousands of households in early
2014.165 The City’s actions were part of wider austerity measures being imposed in
response to its ongoing financial troubles, which had led the City to file for Chapter
9 bankruptcy in July 2013.166 Earlier austerity measures had included increasing tar-
iffs with the result that water bills had increased by 119 per cent over a decade and
many households could no longer afford to pay their bills.167

In Lyda and Others v City of Detroit (in re City of Detroit), residents challenged
their water disconnections through an adversary complaint in the Detroit bankruptcy
proceedings.168 The residents claimed the City had breached their rights to both due
process and equal protection, and sought ‘a six-month ban on residential water shut-
offs, the restoration of service to all residents who had their water terminated, as well
as an order requiring that Detroit implement an affordability plan for water ser-
vices’.169 The International Network for Economic, Social and Cultural Rights
(ESCR-Net) submitted an Amicus brief in support of the application, highlighting
the City’s obligations to comply with international law and providing ‘an overview of
relevant international law relating to denials of access to water’.170 However, the resi-
dents’ claims did not survive a motion to dismiss, with the Court holding that they
failed on their merits and that it ‘lacked authority under the Bankruptcy Code to
issue an injunction’.171 Significantly, in a Supplemental Opinion, the Court held
‘there is no constitutional or fundamental right . . . to affordable water service’.172

Following the judgment in Lyda, civil society organizations invited the UN
Special Rapporteurs on the human right to water and the right to housing to visit

165 Lyda and Others v City of Detroit (in re City of Detroit) Bankruptcy No 13-53846 (US District Court,
Eastern District of Michigan, 16 September 2015). See also Clark, ‘Going without Water in Detroit’,
The New York Times, 3 July 2014.

166 In re City of Detroit Bankruptcy No 13-53846, 504 B.R. 97 (2013) at 128.
167 Detroit People’s Water Board, Blue Planet Project, Food and Water Watch, Michigan Welfare Rights

Organization, ‘Submission to the Special Rapporteur on the Human Right to Safe Drinking Water and
Sanitation Regarding Water Cut-offs in the City of Detroit, Michigan’, 18 June 2014, at 3.

168 Lyda and Others v City of Detroit (in re City of Detroit), supra n 165.
169 Ibid. at 6; Murthy, ‘A New Constitutive Commitment to Water’ (2016) 36 Boston College Journal of Law

& Social Justice, 159 at 178.
170 ESCR-Net Amicus Brief submitted in Lyda and Others v City of Detroit (in re City of Detroit), Adv No 14-

04732, 3 February 2015, available at: www.escr-net.org [last accessed 2 March 2017].
171 Murthy, supra n 169 at 161.
172 Lyda and Others v City of Detroit (in re City of Detroit), ‘Supplemental Opinion Clarifying the Court’s

Bench Opinion Denying Plaintiffs’ Motion for a Temporary Restraining Order and Granting
Defendant’s Motion to Dismiss; and Opinion Denying Plaintiffs’ (1) Motion for Reconsideration; and
(2) Motion to File a Second Amended Complaint’ Adv No 14-04732 (Bankruptcy Court, Eastern
District of Michigan, 19 November 2014) at 15, cited in ibid.
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Detroit.173 In October 2014, the Special Rapporteurs held community hearings and
documented widespread disconnections due to unaffordable water bills, sometimes
containing gross errors, and a lack of procedural justice with residents being given in-
adequate notice of cut-offs and lacking the ability to challenge incorrect bills.174 The
Special Rapporteurs also highlighted the high level of poverty and racial segregation
in the City of Detroit and the discriminatory effect of the mass disconnections.175

Earlier in the year, they had criticized the water disconnections as ‘a violation of the
human right to water and other international human rights’.176

C. Ecuador and Bolivia
Latin America experienced the first wave of neoliberal governance reforms in the late
1980s (then known as the ‘Washington Consensus’) with many of these reforms
being imposed on governments by the IFIs by way of Structural Adjustment
Programmes and other loan conditionalities.177 It was within this broader context
that many Latin American countries were among the first wave of nations to liberal-
ize their public water and sanitation systems, and to embrace PSP and other market-
based policies.178

These early experiences of externally imposed neoliberal reforms have played a
strong role in shaping the current political climate in Latin America. For example,
Bolivia’s and Ecuador’s governments were elected on explicitly anti-neoliberal plat-
forms.179 This history is reflected in the subsequent constitutional reforms, which en-
shrine radical conceptions of the human right to water and expressly prohibit the state
from fettering its sovereignty in relation to water resources.180 Furthermore, the
Preamble to Bolivia’s Constitution states: ‘We have left the colonial, republican and
neo-liberal State in the past.’181 Significantly, part of this rejection of neoliberalism has
involved the incorporation of the concept of the ‘water commons’ into the human right
to water, by establishing primacy of both community control and ecological rights.

The adoption of a constitutional right to water in Ecuador took place in 2008 by
referendum.182 The new Constitution prohibits water privatization183 and requires

173 OHCHR, ‘Joint Press Statement by Special Rapporteur on Adequate Housing as a Component of the
Right to an Adequate Standard of Living and the Right to Non-Discrimination in this Context, and
Special Rapporteur on the Human Right to Safe Drinking Water and Sanitation Visit to city of Detroit
(United States of America) 18-20 October 2014’, 20 October 2014.

174 Ibid.
175 Ibid.
176 OHCHR, ‘Detroit: Disconnecting Water from People Who Cannot Pay - An Affront to Human Rights,

say UN Experts’, 25 June 2014.
177 Williamson, ‘What Washington Means by Policy Reform’ in Williamson (ed.), Latin American

Adjustment: How Much has Happened? (1990).
178 See, for example, Marin, supra n 34 at 21–2.
179 See, for example, Terhorst, Olivera and Dwinell, supra n 29.
180 Article 403 Constituci�on Pol�ıtica del Ecuador 2008; Article 377(I) Bolivia (Plurinational State Of)’s

Constitution 2009.
181 Preamble Bolivia (Plurinational State Of)’s Constitution 2009.
182 Article 12 Constitution of Ecuador 2008: ‘The human right to water is essential and cannot be waiv-

ed. . .’; Article 66: ‘The following rights of persons are recognized and guaranteed: . . . 2. The right to a
decent life that ensures . . . clean water . . .’.

183 Article 318 Constitution of Ecuador 2008.
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that the state retain responsibility for the provision of water services and be guided by
principles of equity when setting tariffs.184 In a reflection of the significance given to
the eco-values of water by the ‘grassroots commons approach’, the new Constitution
recognizes the ‘rights of nature’.185 While the right to water could be seen as anthropo-
centric when interpreted alone, Article 83 provides that Ecuadorians have the duty and
obligation ‘[t]o respect the rights of nature, preserve a healthy environment and use
natural resources rationally, sustainably and durably.’186

The adoption of a constitutional right to water in Bolivia took place in 2009
under the Morales Government. Morales was a leader of the 2000 Cochabamba
water protests, in addition to being an Indigenous member of Congress. His election
to the Presidency in 2005 was part of a wave of progressive political change in
Bolivia that was driven in good part by the water justice movement (along with the
irrigators union and Indigenous groups).187 Article 20(III) of the 2009 Constitution
states: ‘Access to water and sanitation constitute human rights, [and] are not to be
the object of concession nor privatization.’188 The Constitution grants priority to
‘water for life’ and imposes on the state a duty to ‘recognize, respect and protect the
uses and customs of the community . . . and the rural native indigenous organizations
over the right, management and administration of sustainable water’.189

Bolivia’s new Constitution adopts an earth-centric approach to human rights by
enshrining the ‘right to a healthy, protected, and balanced environment . . . [for] in-
dividuals and collectives of present and future generations, as well as to other living
things, so they may develop in a normal and permanent way’.190 It emphasizes the
duty of Bolivians to ‘protect and defend an environment suitable for the develop-
ment of living beings’,191 as well as requiring the State to ensure sustainable water
management and to ‘avoid actions in the sources and intermediary zones of rivers
that may cause damage to the ecosystems or diminish the flow volume’.192

Echoing the Social Guarantees model described above, the Morales Government
has implemented the newly recognized right to water by restructuring the water sector;
providing new financial mechanisms (by making significant investments into improved
service delivery); and improving monitoring and oversight (through the introduction of
a new regulator).193 While the new regulator is ‘closely tied to the government’, it has
a mandate for increasing ‘participatory management and citizen oversight in regulatory
matters’.194 These reforms have resulted in a rise in improved water supply coverage
across Bolivia—from 83 per cent in 2005 to 90 per cent in 2015.195

184 Article 314 Constitution of Ecuador 2008.
185 Article 71 Constitution of Ecuador 2008.
186 Article 83(6) Constitution of Ecuador 2008.
187 Terhorst, Olivera and Dwinell, supra n 29 at 62.
188 Bolivia (Plurinational State Of)’s Constitution 2009.
189 Article 374 Bolivia Constitution.
190 Article 33 Bolivia Constitution (emphasis added).
191 Article 108(16) Bolivia Constitution.
192 Articles 374(1) and 376 Bolivia Constitution.
193 Baer and Gerlak, supra n 10 at 1535.
194 Ibid.
195 WHO/UNICEF Joint Monitoring Programme for Water Supply and Sanitation, Country Files: Bolivia

(2015), available at: www.wssinfo.org [last accessed 2 March 2017].
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The evolution from the social movement-driven ‘water wars’ to the official adop-
tion of a counter-hegemonic conception of the human right to water demonstrates
that the line between Markus’ participation within and participation without can be-
come permeable with changes in government and political discourse. However, as
we will consider below in relation to both Bolivia and Ecuador, there are risks for so-
cial movements in this shift and the implementation of the water justice movement’s
most radical demands have been compromised by the same neoliberal imperatives
their governments are purporting to reject.

D. Discussion
There are a number of notable similarities between the Detroit and Johannesburg
case studies. Both are racially segregated cities and the black communities in both ex-
perience a high level of poverty and unemployment.196 In this context, the cost re-
covery policies of both cities acted in a discriminatory manner to deny households
access to affordable water services. Furthermore, both cities went about the process
of disconnecting residents for non-payment in a manner that denied them proced-
ural justice. Finally, water justice activists in both cities pursued a radical or counter-
hegemonic agenda of challenging and delegitimizing neoliberal water governance
policies while simultaneously turning to institutions like the courts and the UN to
engage in human rights norm creation and to assert the community’s right to water.

In both instances, the courts rejected the applicants’ claims and engaged in a
hegemonic defence of the neoliberal water policies and cost recovery imperatives of
the state. The response of the UN Special Rapporteurs in Detroit cannot be so easily
categorized. In contrast to the Constitutional Court of South Africa’s judgment,197

for example, the UN Special Rapporteurs afforded significant weight to the lived ex-
periences of the poor and to the requirements of sufficiency, affordability, adminis-
trative justice and non-discrimination, and sought to hold the City of Detroit to
account.198

(i) Risks and opportunities of rights-based litigation
When we analyse the Johannesburg and Detroit case studies through the framework
of the Policy Legalization Model, we can see that each of the stages of this model of
social action carries with it potential risks and opportunities. In both cases, the ‘legal
mobilization’ stage provided social movements with an opportunity to focus and re-
invigorate their campaign, while requiring that they frame their claims in ways that
would be accepted by the law.199 The judicial decisions in both cases were unfavour-
able, which is another risk of engaging in litigation.

Brand argues that the adjudication of socio-economic rights can reduce commu-
nity activism by seeming to provide the final word on the subject, thereby shutting

196 City of Johannesburg, The Five Year Soweto Economic Development Plan 2008-2013 (2008) at 85; Future
Directions International, Strategic Analysis Paper - Food and Water Security in South Africa: Present and
Future (2012) at 3; Murthy, supra n 169 at 172.

197 See Petierse, supra n 77 at 797–9.
198 See OHCHR, supra n 173.
199 See Brand, ‘Writing the Law Democratically: A Reply to Theunis Roux’ in Woolman and Bishop (eds),

Constitutional Conversations (2008) 97 at 102–3.
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down future debate.200 He argues this can happen for a variety reasons, including
‘the finality with which courts usually present their decision; . . . the presentation by
courts of their engagement with contested social issues as value-neutral . . .;201 and
the ‘language and rhetorical strategies’ used in judgments to ‘describe social issues as
incapable of political engagement (as, for example, too technically complex for polit-
ical engagement. . .)’.202

The Mazibuko judgment reflected several of these deradicalizing tendencies.203

The Court’s ‘abstract, decontextualized approach to interpreting the right to
water’204 and its deferential approach to scrutinizing the City of Johannesburg’s poli-
cies made the issues raised by the case appear value-neutral. Instead of acknowledg-
ing the specific impacts of the policies on the lives and rights of the applicants,205 the
Court focused on the technical complexity of the City’s policy dilemmas.206 Similarly
in Detroit, the Bankruptcy Court appeared to give more weight to the City’s cost re-
covery imperatives than it did to the effect on the applicants of having their water
disconnected without adequate notice.207 This result highlights the fact that legal en-
gagement can serve to reinforce a hegemonic discourse by entrenching the legitim-
acy of unjust laws (or systems) due to the tendency of courts to uphold the status
quo.208

However, it is important not to overstate the implications of this risk. By con-
sidering the ‘responses’ stage in both cases, it becomes evident that an unfavourable
judgment does not spell the end of a social movement campaign. Both cases demon-
strate it is possible to both expand rights consciousness and translate human rights
norms into practice even without winning in court. These case studies also demon-
strate that social movements are able to adopt a sophisticated approach to the court
process, by framing acceptable legal claims in court while simultaneously pursuing
more radical agendas elsewhere.

As Langford argues,209 it is important to take a nuanced approach to assessing the
success of any strategies employed for achieving social change. The effects of human
rights discourse and litigation must be assessed beyond the courtroom (or the UN
system), and any critique of these strategies must take into account the viability of al-
ternative actions and ask whether ‘litigation makes the situation worse in the absence
of alternatives’.210

200 See Brand, supra n 77 at 17.
201 Ibid.; Brand, supra n 199 at 102–3 citing Ross, ‘The Rhetoric of Poverty: Their Immorality, Our

Helplessness’ (1991) 79 Georgetown Law Journal 1499 at 1502–9.
202 Brand, supra n 77 at 17; Brand, supra n 199.
203 See, for example, Brand, supra n 77; Brand, supra n 199; Bakan, supra n 77; Kennedy (2002b), supra n

81; Pieterse, supra n 77.
204 Liebenberg, supra n 13 at 478–80.
205 See ibid.; Wilson and Dugard, supra n 13 at 54–8.
206 See Mazibuko and Others v City of Johannesburg (2009), supra n 12 at paras 84, 89, 91, 94, 99–102, 123,

149 and 155. See also Wilson and Dugard, supra n 13 at 56.
207 See Murthy, supra n 169 at 190–4.
208 Bakan, supra n 77 at 31.
209 Langford, ‘The Justiciability of Social Rights: From Practice to Theory’ in Langford (ed.), Social Rights

Jurisprudence - Emerging Trends in International and Comparative Law (2008) 3 at 39–43.
210 Ibid. at 39–42.
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In the case of Mazibuko, the APF had initially sought to engage in direct action to
prevent the forced imposition of PPMs. However, when their mass demonstrations
and civil disobedience strategies were critically undermined by the Government’s use
of private security forces and widespread arrests,211 the APF elected to engage in liti-
gation.212 The APF reports that the litigation process actually strengthened their
movement by reinvigorating and energizing their struggles against the commercial-
ization of basic services.213 McKinley, a co-founder of the APF, stated that Mazibuko
‘provided something to organise around; hope and recognition after having been
[targeted and mistreated] by the police – it became the centre of mobilization and
reinvigorated the struggle, as well as catalysing political discussions and refining
strategy’.214

The APF were able to use the platform provided by the case to advocate for a
more radical understanding of the right to water and to delegitimize the policies of
the City of Johannesburg.215 Dugard and Langford argue that this is an enabling ef-
fect of litigation, because it ‘provided a voice to [the applicants] and the community
of Phiri, where the political realm had failed them’.216 It also provided the movement
with access to detailed information about the City’s water policy that previously had
been denied to them.217 Most significantly, the politicizing effect of the case was suf-
ficient to convince the City of Johannesburg to review its water policies in such a
way that the applicants were able to secure virtually all of the changes they had
sought.218 By 2011, the City had doubled its free basic water allocation for those on
the indigency register219 and installed a new generation of PPMs that decrease, ra-
ther than disconnect water supply when the credit is exhausted.220 These tangible
wins for the applicants demonstrate the power of both litigation and rights discourse
as part of a larger political mobilization strategy. The City has acknowledged this
power. Smith quotes one official as acknowledging that ‘the court case has forced us
to do the research homework that we should have done before the start of the
[PPM] project’.221

In Detroit, water justice campaigners also pursued a multifaceted campaign of
which litigation was just one element. The decision by key social movements, like
the Michigan Welfare Rights Organization, the Unitarian Universalist Service
Committee, the Detroit Water Brigade and the People’s Water Board, to use the

211 Dugard, ‘Civic Action and Legal Mobilisation: The Phiri Water Meters Case’ in Handmaker and
Berkhout (eds), Mobilising Social Justice in South Africa: Perspectives from Researchers and Practitioners
(2010) 71 at 88.

212 Ibid.
213 See Dugard and Langford, ‘Art or Science? Synthesising Lessons from Public Interest Litigation and the

Dangers of Legal Determinism’ (2011) 27 South African Journal on Human Rights (SAJHR) 39 at 57.
214 Interview with McKinley (10 July 2009), cited in Dugard, supra n 211 at 94.
215 See Dugard and Langford, supra n 213 at 57.
216 Ibid. at 57–8.
217 Ibid.
218 Ibid. at 58.
219 Ibid.
220 Ibid.
221 Smith, ‘Conflict versus Cooperation Between the State and Civil Society: A Water-Demand

Management Comparison between Cape Town and Johannesburg, South Africa’ in Barraque (ed.),
Urban Water Conflicts, (UNICEF, 2011) 147 at 164.
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language of rights to challenge water cut-offs has taken place against the background
of a broader, ongoing campaign against the imposition of neoliberal water govern-
ance reforms and for the promotion of the ‘water commons’.222 In an example of the
hybrid approach mentioned above, the strategic use of rights discourse to secure UN
support for the water justice campaign in Detroit reflects the Spiral Model of cam-
paigning in that it involved networks of domestic and transnational actors223 linking
with international regimes (the UN Special Rapporteurs) and engaging in a process
of naming and shaming the City of Detroit for its practice of mass disconnections.

At the time of writing, the material outcome of these strategies is less clear-cut
than in Johannesburg, but there is evidence of an ‘incremental adoption of rights
norms in response to external incentives [and a] slow process of embodying human
rights norms in institutional practices’.224 In response to the national controversy
and the Lyda litigation,225 the Detroit Water and Sewerage Department (DWSD)
halted the disconnections and created a 10-Point Plan to improve the notification
process to households facing disconnection, develop more accessible and realistic
payment plans and provide financial assistance for low-income households.226 While
there have been issues with the details and execution of this assistance plan,227 there
is evidence that DWSD has been continuing to improve its customer assistance pro-
gramme.228 In 2015, Democratic State Government Representatives in Michigan
proposed new legislation to better regulate water quality and affordability, and to
limit disconnections.229 Significantly, these American politicians justified their legisla-
tion on the basis of the human right to water.230

Both of these case studies demonstrate the importance of taking a nuanced ap-
proach to the value of both rights and direct engagement with state institutions. It is
clear that as mechanisms for mobilization and progressive change they have both
value and limitations. These examples demonstrate that water justice campaigners
are capable of employing rights discourse in a flexible and strategic manner to pursue
their own conceptions of the right to water. The networked nature of the water just-
ice movement means each of these domestic campaigns contribute to a growing glo-
bal normative understanding of the human right to water that is being constructed

222 Detroit Legal News Publishing, ‘Trial of Detroit Water Warriors Homrich 9 Takes Dramatic Turn at
Eleventh Hour’, LegalNews.com, available at: www.legalnews.com/grandrapids/1416028/ [last accessed
2 March 2017]; Lappé, ‘Detroit’s Fight for Public Water is also the Nation’s’, Aljazeera America, 30 June
2014.

223 CBC News, ‘Canadians Fight to Keep Water on for 79,000 in Detroit’, 3 July 2014, available at: www.
cbc.ca [last accessed 2 March 2017].

224 Ibid. at 505.
225 Murthy supra n 169 at 219.
226 City of Detroit, ‘Mayor, DWSD Announce 10-point Plan to Help Residents Stay Current on Their

Water Bills’, 8 July 2014, News from the City Government, available at: www.detroitmi.gov [last accessed
2 March 2017].

227 Murthy, supra n 169 at 221–2.
228 Ibid. at 224–30; DWSD, Detroit Water Assistance Fact Sheet, 5 November 2011, available at: www.dwsd.

org [last accessed 2 March 2017].
229 Murthy, supra n 169 at 230; Oosting, ‘“Water is a Human Right,” Democrats Say with New Bills

Addressing Flint Crisis, Detroit Shutoffs’, MLive Media Group, available at: www.mlive.com/ [last accessed
2 March 2017].

230 Ibid.
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from the ground up. This reality supports the arguments of legal pluralism that legal
norms are constructed by a multiplicity of actors, rather than being controlled exclu-
sively by state institutions.231

(ii) Risks and opportunities of the Social Guarantees Model
The achievements of water justice campaigners in Ecuador and Bolivia go beyond
entrenching social guarantees to the human right to water into their Constitutions.
Terhorst, Olivera and Dwinell credit them with being ‘an integral part of what has
come to be called Latin America’s left turn–the changes in the political landscape
associated with the forced retreat of neoliberalism in the region’.232 However, there
is also evidence that governments in both countries have used ‘rights discourse to
contain and suppress social movements’233 and have retreated from the most pro-
gressive elements of their policy commitments.

The commitment of Ecuador’s and Bolivia’s governments to improving the eco-
nomic position of their people has led them back to the ‘growth paradigm’ through
participation in the neoliberal global economy and the exploitation of extractive re-
sources.234 Social movements have found themselves either absorbed or suppressed
by the state,235 including through ‘the criminalization and stigmatization of critical
voices’.236 Furthermore, both governments have been criticized for undermining
meaningful community participation in water governance by implementing an overly
state-centric approach.237

In Cochabamba this has played out in two different ways. Water services for the
main part of the city are still delivered by the public water company SEMAPA, which
‘reports the lowest coverage of potable water in the country at 46%’.238 Although
community control was a key focus of the 2000 protests, the election of a minority
of ‘citizen directors’ to SEMAPA’s Board has not resulted in substantive structural
change, nor helped to tackle entrenched patterns of corruption.239 SEMAPA does
not operate in the Southern Zone of Cochabamba, and here the community have
formed small-scale, autonomous water committees to retain community control.240

Together these committees have formed the ‘Association of Community Water
Systems of the South’, but there is a tension between their insistence on autonomy
from the state and the reality that the implementation of socio-economic rights

231 Griffiths, supra n 131.
232 Terhorst, Olivera and Dwinell, supra n 29 at 55.
233 Petierse, supra n 77 at 798.
234 See, for example, Dosh and Kilgerman, ‘Correa vs. Social Movements: Showdown in Ecuador’ 42(5)

NACLA Report on the Americas (Sept/Oct 2009) 21 at 21; Tockman and Cameron, ‘Indigenous
Autonomy and Contradictions of Plurinationalism in Bolivia’ (2014) 56(3) Latin American Politics and
Society 46 at 55, citing Articles 46 and 57 Law of Prior and Popular Consultations (Propuesta de
Anteproyecto Ley Marco de Consulta).

235 Ibid.
236 Terhorst, Olivera and Dwinell, supra n 29 at 63.
237 Baer and Gerlak, supra n 10 at 1534–7; Terhorst, Olivera and Dwinell, supra n 29 at 62–7.
238 Ibid. at 1535.
239 Ibid. at 1536.
240 Ibid. at 1537–9; Terhorst, Olivera and Dwinell, supra n 29 at 65.
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requires positive government action in terms of resourcing, regulation and institu-
tional support.241

As a result of these issues, the implementation of the more radical conceptions of
the right to water entrenched in both Constitutions has been uneven, but this does
not take away from the significance of their articulation or the radical nature of the
claims they make against the state. These alternative conceptions of the right to
water—and the counter-hegemonic discourse they support—have the power to re-
verberate globally and to provide an organizing focus for water justice activists within
and beyond the borders of Ecuador and Bolivia.

In all four of these case studies, there is evidence of the constraining effect of the
‘growth paradigm’, which ‘reproduces conditions that create poverty-related ESR
[socio-economic rights] by giving explicit or implicit priority to practices that value
growth over other social principles’.242 A similar constraining influence has been
widely considered in relation to the African National Congress’ capacity to realize
the transformative potential of South Africa’s 1996 Constitution,243 and this pattern
appears to be repeating itself in both Ecuador and Bolivia, despite both governments’
public rejection of neoliberalism and constitutional entrenchment of a counter-
hegemonic commons-based approach to the right to water. However, rather than rein-
forcing this state of affairs, radical conceptions of human rights can help to delegitim-
ize this neoliberal paradigm (as it has already in relation to PSP), but it will take time
for this process to take full effect.

5 . C O N C L U S I O N S
The water justice movement’s direct engagement with domestic courts and the UN
human rights system has been fraught with risk—particularly the risk of deradicaliza-
tion. As the human right to water moved through the institutional mechanisms of
some domestic courts and the UN, these risks were borne out and the right was for-
mally stripped of its most radical content—namely, the rejection of neoliberal water
governance and the related commodification of water. One response to this reality is
to completely disengage from rights-based litigation, the UN human rights system
and from rights discourse altogether. However, to do so would be to cede the field.
As Harvey has argued:

I think it unfortunate to abandon the field of rights to neoliberal hegemony.
There is a battle to be fought, not only over which universals and what rights
should be invoked in particular circumstances but also over how universal prin-
ciples and conceptions of rights should be constructed.244

241 Terhorst, Olivera and Dwinell, supra n 29 at 66.
242 Haglund and Aggarwal, supra n 140, citing Khan, The Unheard Truth: Poverty and Human Rights

(2009).
243 See, for example, Bond, Elite Transition: From Apartheid to Neoliberalism in South Africa, 2nd edn

(2000); Langford et al. (eds), Symbols or Substance: The Role and Impact of Socio-Economic Rights
Strategies in South Africa (2014).

244 Harvey, supra n 39 at 178–9.
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While the UN articulation of the human right to water might not reflect the most
radical agenda of the water justice movement, the legitimacy and weight that it gave
to the movement’s claims was valuable nonetheless. Furthermore, the adopted prin-
ciples of sufficiency, affordability, participation, non-discrimination and state ac-
countability represent a significant step forward for the campaign to end water
poverty and injustice. This has been demonstrated around the world, including in
Johannesburg and Detroit, as local water justice movements have used rights-based
litigation and the power of rights discourse to make both practical and radical de-
mands of the state.

In terms of benefits, both campaigns have achieved important outcomes for their
communities in relation to holding the state to account and securing more affordable
and procedurally just water services. Furthermore, while the facts of each campaign
provide credibility to warnings of the potential risks of rights talk, they also demon-
strate the capacity of social movements to successfully navigate these risks. Neither
of these social movements appeared to feel constrained by narrow definitions of the
human right to water, instead they made pragmatic use of both the state and the
UN’s institutional powers to secure strategic outcomes and even to give legitimacy
to their more radical interpretations of the right.

In Ecuador and Bolivia, water justice movements have been able to further embed
this process of radicalization by being part of a wave of progressive political change
and constitutionally entrenching a counter-hegemonic conception of the right to
water. Not only does this conception assert a right of community control over water
resources, it does this through an environmental justice and earth-rights framework
that provides a less anthropocentric approach to solving the water crisis.
Nonetheless, the challenge remains to transform this constitutional rhetoric into
practice and it remains to be seen how this will be achieved, particularly as both gov-
ernments have resisted community control over water governance and ongoing so-
cial movement critique.

These case studies demonstrate that, despite the apparent finality with which
courts and the UN have articulated the normative content of the human right to
water, the debate continues; and a variety of conceptions are being embedded in
emerging water law and policy. Human rights, like all legal norms, are not set in
stone; they are always the subject of competing normative claims. While the dangers
of institutional capture and deradicalization are real, the answer is not to disengage
from the debate, but rather to make pragmatic use of the rights that do exist; and to
find alternative channels through which to engage in the ongoing production of nor-
mative codes in order to redefine and radicalize rights from below.
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